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THE LAW OF CORPORATIONS. 


CHANCELLOR KENT'S OPINION. 


Tne following opinion was given by Mr 
Chancellor Kent, at the request of a corpo- 
ration, established by law in New York. 
The request was occasioned by a late de- 


cision in the Circuit Court of the United | 


States for the state of Alabama, by which, 
under the direction of Mr Justice McKinley, 
one of the justices of the Supreme Court of 
the United States, it was determined that a 
corporation, created by one state — in the 
case on the record by Louisiana — cannot 
enter into contracts out of the jurisdiction of 
the power which created it. The suit was in- 
stituted by the New Orleans, Carrolton and 
Railroad Company, for the recovery of a bill 
of exchange from one of the endorsers. The 
defendant pleaded that the bill of exchange 
was made, endorsed and sold in Mobile, in 
the state of Alabama, and that the above 
named company had no authority out of ‘the 
state of Louisiana to discount notes on pur- 
chase, or negociate bills of exchange. The 
presiding judge instructed the jury, if they 
were satisfied that the transaction occurred 
in Mobile, to bring in a verdict for the de- 
fendant which they accordingly did. 
Immediately upon this decision being 
made known, the above named corporation 
submitted the following question to Mr 
Chancellor Kent, as counsel, for his opinion 
thereon, together with the reasons and 
authorities on which it might be founded. 


Question. — If an association of persons 
be incorporated in this or in any other state for 
banking, manvfacturing, insurance, or other 
specified purposes, with the usual corporate 
powers and capacity to contract and be con- 


and be sued, in respect to all property, con- 
cerns, and matters, within the purview of the 
institution; and if such company should by 
their competent agent make a contract in 
another state, lawful and valid if made in 
8 








their own state, and such contract should not 
be contrary to any statute prohibition in such 
other state, would the company be entitled 
by the common law of the land to enforce 
the performance of such contract by suit, in 
their corporate name, in the courts of such 
other state, or in the federal courts sitting 
therein, and having jurisdiction of the sub- 
ject matter ? 

Answer. My answer to this question is 
in the affirmative. 

I have no doubt of the capacity and of 
the right of a corporation in one state, under 
| the limitations stated in the question, tocon- 
| tract and to sue in the courts of another 
state. The competency or incompetency of 
persons, whether natural or artificial persons, 
to contract, and the lawfulness of the con- 
tracts which they may make, must depend, 
| as a general rule, on the law of the place of 
the contract ; and if there should happen to be 
a positive regulation in any one state, going 
to declare that no corporate body in another 
state or foreign country could make a valid 
contract. or maintain a suit there in its corpo- 
rate capacity, the prohibition would of course 
control and destroy the remedy on such a 
contract. But such a regulation, unless un- 
der specia] qualifications, would be an extra- 
ordinary case, and it is not to be presumed 
to exist until it be shown. [t might possibly 
be deemed repugnant to the constitution of 
the United States, which declares that “ the 
citizens of each state shall be entitled to all 
privileges and immunities of citizens in the 
several states.” But supposing that some 
regulation of the kind should exist in res- 
pect to corporations, and should be deemed 
valid, it would form an exception to the gen- 
eral rule that corporations are artificial per- 
| sons, endowed by law with a capacity to con- 
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| tract and sue in their corporate character and 
tracted with, to purchase and sell, and to sue | name, equally with natural persons. 


Being 
competent for such purposes in the state in 
which they are created, they are competent 


| to contract and sue every where, on the 


principle that persons, as to personal con- 
tracts, have no locality ; and persons compe- 
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tent to contract in one country are compe- 
tent to contract in every other, saving and 
excepting always the case of the existence 
of some local and positive prohibition to the 
contrary. The ler loci contractus undoubt- 
edly controls the validity of contracts and 
that is on the ground of the necessary in- 
dependence of nations. But apart from any 
such special exception, the law knows not 
any distinction, as to personal rights and 
contracts, between a single individual acting 
in his private capacity, and two or more in- 
dividuals acting jointly as partners, or acting 
under legislative sanction, in a corporate ca- 
pacity and with a corporate name, as one 
single moral person. 

A corporation competent to contract and 
sue in the state in which it is created, can, 
by its agent, make contracts in other states, 
which would be valid if made by individuals 
or corporations existing there. This is a 
species of international law throughout the 
commercial world. These civil corporations 
are generally recognized as lawful creations, 
and as moral persons, possessing intelligence, 
capacities and rights, and entitled to appear 
and act by their authorized agents in the 
markets and in the courts of all civilized 
nations. They may engage in any kind of 
business, and make any contracts not spe- 
cially prohibited by statute, nor repugnant to 
those general common law principles of mo- 
rality, and policy, known, felt, and obeyed 
in every community, and when the law speaks 
of persons generally, in reference to dealings, 
the term applies equally to these artificial 
persons, except in cases in which the legisla- 
tive provision was evidently intended to ap- 
ply to natural persans exclusively. (Thomp- 
son, ch. T’. 15 Johnson’s R. 381, 382.—NStat. 
7, ann. ch. 7, sect6L. In the statute law re- 
ferred to, the Bank of England is taken to 
be a person in contradistinction to other per- 
sons united in partnership.) The statute 
law of New York, (N. Y. R. S., vol. 2. 457,) 
appears to me to have declared the true rule 
on this subject, and placed it under proper 
limitations. It allows a foreign corporation, 
created by the laws of any other state or 
country, to sue inthis state in the same man- 
ner as corporations created under the laws of 
this state. But if by the laws of this state 
an act is forbidden to be done by any corpo- 
ration without express authority by law, and 
such act shall have been done by a foreign 


corporation, it shall not be authorized to 
maintain any action founded upon such act, 
or upon any liability or obligation, express 
or implied, arising out of it, or made or en- 
tered into in consideration of such act. 

Civil corporations of a private nature, have 
become almost as common in this country as 
ordinary commercial partnerships, and they 
are created for the management of all kinds 
of lawful business and pursuit, whether it be 
of a commercial, manufacturing, agricultural, 
mechanical, literary or charitable character, 
|in which industry, skill and enterprise can 
| be freely and advantageously exerted. ‘These 
corporations are created, not only by special 
legislative enactments, for particular cases, 
but in order to supply the demand for them 
more expeditiously, the legislature of New 
York have provided a special machinery for 
their simple and repid creation. By a sta- 
tute in 1811, (and which-is still in force,) 
manufacturing corporations may be made by 
the mere will of the individuals associating 
for that purpose. Any five or more persons 
may incorporate themselves at once, at any 
time, and attain the ordinary powers and 
privilege of a private civil corporation, 
merely by signing and filing a certificate sta- 
ting their assumed corporate name, and the 
manufacturing object for which the compa- 
ny is formed, and the amount of the capital, 
and the number and names of the trustees, 





_and the county and town of their location. 


So in Massachusetts and in England, corpo- 
rations may be formed with wonderful facili- 
ty. By the Revised Statutes of Massachu- 
setts in 1835, it is declared that where real 
estate is held in common by five or more 
persons, they may form themselves into a 
corporation under their own act of resolu- 
tion, after due notice to all concerned, and 
act as a corporation, with power to sue and 
be sued in a corporate character in respect 
to the subject matter. So in England by 
the statute of four and five William IV. the 
king may grant letters-patent, conferring 
corporate powers on any company or associ- 
ation for trading, charitable, literary or other 
purposes, after reasonable notice has been 
given of the application. 

Corporate associations, under these and 
ether statute provisions, have become abund- 
ant and familiar. They carry on a large share 
of the moneyed, mercantile, and manufactu- 








ring business of the nation, and they have com- 
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pletely engrossed that of insurance. 
are analogous to joint stock associations and 
mercantile partnerships, and differ from them 
only in some superadded privileges, given 
for the purpose of the more convenient man- 
agement of their concerns. And can it be 
possible that in this great American repub- 
lic, when we are one nation for all national 


purposes, and one people in commercial pur- 
' 


suits, with the same common interests, sym- 
pathies, intercourse, and principles of juris- 
prudence, and entitled to an equal intercom- 
munity of “privileges and immunities as 
citizens ” throughout the lend, that these 
corporate associations shall not have the 
liberty to make contracts,and to have free 
access to the courts of justice in one state 
as well as in another? If a manufacturing 
corporation in New York should, by its 
agent, purchase in Mobile, or New Orleans, 
a number of bales of cotton, or at Rich- 
mond in Virginia, a number of hogsheads of 
tobacco, for the use of the manufacturing 
establishment in New York, would the 
courts in Alabama, Louisiana, or Virginia 
hold the purchases to be void, and all con- 
tracts appertaining thereto void, and refuse 
all aid in their courts in behalf of the cor- 
poration to enforce performance of the same, 
merely because the purchase was made by 
the agent of a New York corporate associa- 
tion, when it would have been valid and 
cheerfully enforced, if it had been made by 
the agent of a New York partnership asso- 
ciation? The distinction is illusory, and 
has no foundation in law, and as little color 
for it in justice, or comity, or policy, or com- 
mon sense. 

Let us see what the English and Ameri- 
can courts of justice have said and done on 
the subject. 

The only English case in which the sub- 
ject appears to have been litigated and dis- 
cussed, is that of Henrique v. the Dutch 
West India Company, (2 Lord Raym, 1532. 
S.C. 1 Str. 612, 2 Ibid. 867,) and notwith- 
standing the criticisms which have been 
made upon that case, it may be considered 
as finally and conclusively establishing the 
right of foreign corporations to sue in their 
courts. The suit by the Dutch Company 
was an action of assumpsit, brought in the 
Court of C. B. to recover moneys loaned by 
the company to the original defendant /Hen- 
rique) in the Bank of Amsterdam. The con- 











They | tract for the loan of the money was made in 


Holland, and the question was distinctly 
raised, whether a foreign corporation, in its 
corporate name and character, could sue in 
England. Lord chief justice King, before 
whom the cause was tried, only required 
proof of the existence of the corporation by 
the law of Holland, and the company were 
held to be entitled to sue in their corporate 
name, and they recovered the debt by the 
judgment of the court. The persons who 
entered into the recognizance of bail for the 
defendant Henrique in the C. B., were next 
sued by the Dutch Company on such recog- 
nizance, and they recovered in that suit also 
against the special bail, and that last judg- 
ment was affirmed on error to the K. B., and 
again on error to the House of Lords. The 
same point was raised and discussed in all 
the courts, and the right to sue and recover 


| was sustained triumphantly through all of 


them. This decision was upwards of a 
century ago, and the point has never been 
raised since, nor the decision questioned or 
disturbed. 

In that case the original contract was made 
in Holland, though the suit on the recogni- 
zance of bail was on a contract made at 
Westminster Hall. But there was no dis- 
tinction made or suggested between the ca- 
pacity of a Dutch corporation to sue in Eng- 
land on a coxtract made in Holland, and the 
want of capacity to sue in’ England on an 
independent contract made in England. 
There was no discrimination between prima- 
ry and secondary contracts, and none pro- 
bably was thought of. When the courts at 
Westminster recognized the right of a for- 
eign corporation to appear as 2 suitor in their 
courts, they do not appear to have intended 
to stop short and run a subtle division line 
on the right to sue between foreign and lo- 
cal contracts. They sustained the corpora- 
tion as a suitor, having a standing in court, 
to sue on contracts made in Holland, and on 
contracts made in England subsidiary to the 
original suit, and that was all the relief ask- 
ed for. The case affords no color for the in- 
ference that remedy would have been deni- 
ed to the company on an original or primary 
contract made in England, and lawful by the 
general law of the land. There is no evi- 
dence whatever that such a jealous and nar- 
row distinction has any ground in the English 
law. The inference to be drawn from this 
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case, and from the subsequent practice in the | the sense and practice of commercial nations, 
English courts, and the subsequent silence | In the English case already cited, the con- 
in the English books, is, that the courts, as | tract, which the Dutch corporation acceded 
well as the markets of England, are open | to and accepted in England in the shape of 
freely to all the world — to foreign kings as | a recognizance of bail, was valid and en- 
well as to foreign subjects, and to foreign | forced in England. So in the case of the Silver 
corporations, as well as to foreign individu- | Lake Bank v. North, also referred to, the 
als. Bank loaned money in Pennsylvania, but 
The American cases are numerous, and | with a mortgage on lands in New York as 
consider the right of a foreign corporation | security for the loan, and the mortgage was 
to sue here, as settled law. The decision | foreclosed in chancery in this state. The 
in the English case, and the practice in the | only question raised in either case was, 
English courts, may be considered as being | whether a foreign corporation could sue at 
the recognized law in this country at the | all, and had a regular standing in court for 
time of our revolution, and it must be the | that purpose, and not whether such a corpo- 
law still, except in instances in which statute | ration could sue on one kind of contract and 
provisions have changed it. not on another. So the only question raised 
In the case of the Society for the Propa- | on demurrer and left untouched in Green v. 
gation of the Gospel v. Wheeler, (2 Gallison | Minis (1 McCord, S. C. Rep. 80) in South 
R. 105) it was assumed as an undisputed and | Carolina, was whether the Bank of Georgia, 
settled principle, not requiring any discus-| being the creation of another state, could 
sion, that a foreign aggregate corporation | sue in that state in its corporate capacity and 
could sue in the federal courts. So inthe! name. [If it be once conceded that a for- 
case of the Portsmouth Livery Company v.| eign corporation may enforce its contracts 
Watson, (10 Mass. R. 91) the court held that | by suit in its corporate name, that recogni- 
the capacity of corporations to sue a personal | tion would seem to surmount all the difficul- 
action, was not restricted to those created by | ty, and to allow the corporation to sue and 
the laws of that state, and that such an objec- | enforce performance of any of its contracts 
tion had “ no foundation in any maxim, or in | authorized by its charter and lawful by the 
any argument of public convenience or poli-| law of the place where made. The law is 
cy, or in any positive provision of any sta- | no respecter of persons, be they natural per- 
tute.” And, indeed, the right of a foreign | sons, or an artificial association under a cor- 
corporation, or of another state, to sue in our | porate name, so far as concerns personal con- 
courts, has become a clear maxim of com- | tracts and private suits. ‘They stand on the 
mon-place learning throughout the country. | same equal and impartial ground, and if any 
Silver Lake Bank v. North, (4 Johnson’s Ch. | particular mode of dealing, as for instance 
R. 370 ;) VY. Firemen’s Insurance Compa- | in bills of exchange and banking operations, 
ny .v. Ely, (5 Conn. R. 560;) Williamson v.| should be deemed in any state contrary to 
Smooth, (7 Martin’s Louisia. R. 31) Taylor | its interest and policy, it is for the legisla- 
v. Bank of Alexandria,(5 Leigh, 471 ;) Bank | ture to declare so, and the restraints imposed 
of E:‘mundville v. Simpson, (1 Missouri R. 184.) | by statute would fall equally upon all classes 
But there is a distinction which has been | of persons. 
suggested on this subject, between the right In the case of the Bank of Marietta v. 
of a foreign corporation to sue on a contract | Purdell, (2 Randolph R. 465) this question 
made at home, in the state where the corpo- | was fully and ably discussed, and the opinion 
ration exists, and on a contract made in the | of the court as delivered by Judge Cabell, 
state where the suit is brought. It is said | declared the true rule, with the limitations 
that a corporation created in one state, can- | to which it is subject. He stated as the 
not make a valid contract in another state, and | general rule, that foreign corporations had a 
be permitted to sue thereon in such other state, | right to sue equally with foreign persons, and 
inasmuch as its capacity to act is confined | that both stood on the same ground. But 
to the jurisdiction in which it was created | the bank in Ohio, he said, could not be per- 
and located. mitted to establish an agency in Virginia 
This is a new and refined distinction, | for discounting notes, or carrying on any 
without any support in the English law, or in’ other banking operation, nor could they sus- 
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tain an action on any note thus acquired, be- | power over the dealings of citizens more in- 


cause he said it was “the policy of Virginia 
to restrain all banking operations by corpo- 
rations not established by their own laws.” 
If the policy in Virginia which is here men- 
tioned, be declared by statute, or be a neces- 
sary inference from any statute regulation, 
(and I know of no other way in which a pub- 
lic restraint can be lawfully and authorita- 
tively imposed,) then the decision is unques- 
tionably sound and just. It could not be 
otherwise. It was admitted 
time that a citizen of Virginia might borrow 
money from a bank in Ohio, and that the 
bank might recover the loan by suit in Vir- 
ginia. This doctrine is also sound and just. 
But the court raised, and left undecided, the 
question, whether the bank in Ohio might 
make a secondary contract in Virginia, for 
carrying into effect the contract originally 
made in Ohio. This point, however, as I 
apprehend, was settled in favor of the valid- 
ity and efficacy of such secondary contract, 
by the two cases which have been already 
cited and commented on; and it would be 
scarcely possible to suppose, that a court in 
Virginia would not permit the bank in Ohio 
to prosecute and recover a debt duly con- 
tracted in Ohio, and to secure the same by 
such indemnity and lien as the Virginia 
debtor could give in his own state. 

There is only one ground on which I 
should, with great submission, deem the de- 
cision in Virginia unsound, and that is, if we 
were to assume that there is no statute in 
that state restraining banking operations, 
and that, when the judge said, it is our policy 
to restrain, he meant judicial, and not legis- 
lative policy. There was no allusion to any 
Virginia statute, in any part of the case. It 
it were really the fact, that ther was no sta- 
tute law on the subject in restraint of bank- 
ing, then I am of opinion that the court 
would have had no right to set aside the 
contract on the ground of its own notions of 
public policy. If a contract be fraudulent, 
or founded on some immoral consideration, 
or be in contravention of the positive provi- 
sions of statute law, or the settled principles 
of the common law, it may be conceded that 
the courts would be bound to arrest the exe- 
cution of it, under its aid and sanction: but 
otherwise, questions of policy should be left 
to be settled by legislative discretion, and 
I cannot well conceive of any assumption of 


i 
| 
| 
| 


at the same | 














admissible and dangerous, than it would be 
for the courts to control the performance of 
contracts otherwise lawful, on the ground of 
political expediency and policy. I allude 
the more readily to this point, as it is under- 
stood that in a recent case before the court, 
in one of the southern states, it was held 
and ruled that a bank corporation in one 
state could not make a valid contract in 
another, by the purchase through its agent 
of a bill of exchange. If there be no sta- 
tute prohibition against the making of such 
contracts in the state in which the purchase 
was made, (and it is assumed in the case I al- 
lude to that there was none,) and if the courts 
can set aside or withhold all remedy on con- 
tracts in which a corporation of another state 
is a party, on their own views of state 
policy, or comity, or political expediency, the 
law will become vague and uncertain, and 
private rights become the sport of arbitrary 
discretion. It belongs to the legislative, and 
not to the judicial department, to regulate 
the commercial transactions of individuals, 
whether private or corporate, as the public 
interest, or convenience, or safety, may re- 
quire. The legislature acts at large, upon 
its own judgment and discretion, but the ju- 
dicial power has no such undefined discre- 
tion. It is bound down by precedents and 
positive law, or by fixed and clear principles 
of common right. The courts, as chief jus- 
tice Best observed, (2 Bingham, 220) have 
gone too far in setting aside contracts, on 
the ground that they were in contravention 
of public policy, and they ought not to act 
in such cases, except upon clear and unques- 
tionable principles. 

It was truly observed by Judge Cabell, in 
the case already examined, that “every ar- 
gument in favor of entertaining in our courts 
suits by corporations created by laws of for- 
eign countries, applies with double force to 
corporations of our sister states, by the inti- 
macy of our political union, and by the free- 
dom and frequency of our political inter- 
course.” All restraints, even of a legisla- 
tive character, upon the ordinary commercial 
dealings and intercourse of social life, ought 
to be taken and used with great moderation, 
for they are in fact abridgments of the na- 
tural freedom and intelligent enterprise of 
of the citizens. But for the courts of jus- 
tice to supply the absence of legislative 
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checks, by the interposition of their judicial | Mobile, and in possession of funds belong- 
Veto, would be a practice of the most alarm- | ing to the plaintiff, entrusted to him for the 
ing nature, and extremely imischievous in its | sole purpose of purchasing bills of exchange. 
consequences. ‘The said G. Poe, Jr. as such agent, on the 
To conclude, the teue doctrine on this | 14th day of January, eighteen hundred and 
subject, as I apprehend, is, that whenever a | thirtyseven, purchased at Mobile the bill de- 
civil corporation, duly created in one state or clared upon, and paid for the same in the 
country, enters, by its competent agent, into | notes of the branch of the bank of Alabama, 
contracts in another, and such contracts are at Mobile. ‘The defendant is the payee of 
not in violation of its charter, but within its | the bill, and endorsed it to plaintiff, the 
lawful powers, and are consistent with | present holder. The bill was presented at 
dealings of a like nature, held lawful to the | maturity to the acceptor and duly protest- 
citizens of the state in which they take place, | ed for non-payment, and due and legal no- 
and are not forbidden by positive law to be | tice given to the defendant. The question 
made by corporate persons, the foreign cor- | for the opinion of the court on the foregoing 
poration is entitled of right in every such | statement of facts, is, whether the purchase 
case to the protection and assistance of the | of the said bill of exchange, by the plaintiff 
courts, equally with resident citizens. All | as aforesaid, was a valid contract under the 
persons, natural and corporate, stand in such ‘state of Alabama. 

cases, on an equal footing. The courts are| If the court be of opinion that said con- 
bound to act, in the administration of justice, | tract was valid, and that the said plaintiff as 
without being respecters of persons. The | holder of the said bill, acquired the legal 
simple and most valuable principle of our title thereto, by the said purchase, then judg- 
law is, that all persons are at liberty to con- | ment to be rendered for the plaintiff for 
tract, deal and trade throughout the land as | the sum of $5,350 00, with interest at 8 
they please, in all matters intrinsically law- | per cent. since 30th May, 1837, and ten per 
ful, and lawful under the constitution of the | cent. damages, with two dollars cost of pro- 
United States, and not in the given case | test. But if the court be of opinion, that 
fraudulent, immoral, unjust, or clearly forbid- | the said purchase was prohibited by the laws 
den by the local municipal law. The courts | of Alabama, and the contract therefore was 
of justice are the appropriate guardians of | invalid and void, then judgment to be render- 
this inestimable right, and it is their duty | ed for the defendant. The above case is 
to give it a liberal and firm support. submitted to be a part of the record, (signed) 
James Kent. L. Griffith Fisher, for plaintiff; (signed) John 
‘Vew York, May 8th, 1838. H. Jones, attorney for defendant; where- 
, Ae ’ , R upon it seems to the court that the said con- 

After this opinion was given, the following | wnat es ; : , is een of 
ar purchase was and is void and of no 
aatape of a late decision by Mr Justice | effect, and that the said plaintiff ought not 
McKinley, appeared in the Mobile Adver- | father to have or maintain their aforesaid 
tiser. actionthere of against him.’ Therefore, it is 
Bank of the United States v. Primrose. | considered by the court, that the said presi- 
The following case, by agreement, was | dent, directors and renee case of the bank of 
subinitted to his honor Judge Mc Kinley, the | the United States, take nothing by their said 
presiding judge, viz: — The plaintiffs are a writ, and that the said defendant go hence 


body corporate, existing under and by vir- | Without day and recover his costs. 


- of a law of the state of Pennsylvania, 1 It would appear, from accounts in the southern 
authorized by its charter to sue and be sued | newspapers generally, that several cases involving the 


by the name of the president, directors and | same — es have been decided in the same way. 
: In a suit lately commenced in Louisiana. by the 


Conan of the bank of the United States, Bank of the United States, the positious were taken ; 
and to deal in bills of exchange; and is | (1) That the Bank of th= United States has no legal 


r rr =e . _ | corporate existence out of the state of Pennsylvama. 
composes of citizens of the state of Penn (2) Phat it has forfeited its charter by suspending 
sylvania and of other states other than the specie payments, dealing in merchandise. and by is- 
state of Alabama. The defendant is a citi- | suin oy of a less ome cag = he agg ars. 

(3) That no state corporation a right, even 
zen of the state of Alabama.. George Poe, through an agent, to make contracts in « foreign 


Jz. was agent of the plaintiff, resident in ‘ state. 
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AMERICAN CASES. 





UNITED STATES CIRCUIT COURT. 


BOSTON, MAY TERM, 1838. 


The United States v. John D. Winn. 


The act of Congress of 1835 provides for the pun- 
ishment of a “ master ” who “ shall, from malice, 
hatred, or revenge, and without justifiable cause, 
beat, wound, or imprison” any “ other officer ” of 
the ship. 

A seaman has a right to refuse to inflict punishment 
on any of the crew, unless some justifiable cause is 
pointed out to him. 





Tae defendant was charged with having 
imprisoned on board the ship Eliza, of Sa- | 
lem, “ with force and arms, and from malice, | 
hatred, and revenge, and without justifiable | 
cause,” John B. Bassett, the first mate of the 
said ship, for the term of three months from | 
the 10th day of February, 1836, and also for 
the term of three months from the 17th of | 
October, 1836. The indictment was found- | 
ed upon the act of March 3, 1835, sect. 3, 
which provides that “if any master or other 
officer, of any American ship or vessel on 
the high seas, or on any other waters within 
the admiralty and maritime jurisdiction of 
the United States shall, from malice, hatred, 
or revenge, and without justifiable cause, 
beat, wound, or imprison, any one or more 
of the crew of such ship or vessel, or with- 
hold from them suitable food and nourish- 
ment, or inflict upon them any cruel and 
unusual punishment, every such person so | 
offending shall, &c.” 

From the testimony of Bassett, which was 
confirmed in many respects by other wit- 
nesses, it appeared that when the ship was 
near the Feejee Islands, in February, 1836, 
Captain Winn took offence at something he 
did, and ordered him below. Soon after- 
wards he ordered him to set the evening 
watch, but witness refused to go upon 
deck, alleging that he had been sent from 
his duty with dishonor and could not return 
unless he was honorably reinstated. Next 
morning Captain Winn imprisoned him in 
his room, which was very small, and ordered 
him to be kept on short allowance —a pound 
of beef and a pound and a half of yams 
per day. He also ordered the skylight to be 
darkened, and witness remained in this situa- 
tion about three months. His food was 
brought to him but once in twentyfour hours, 








reason for such a course. 


and at different parts of the day —some- 
times in the morning, sometimes in the even- 
ing and sometimes not at all. The weather 
was so warm that he was obliged to keep 
naked all the time, and then his distress for 
want of pure air was very great, and the 
vermin were extremely annoying. The wit- 
ness detailed several other circumstances 
attending his imprisonment which were dis- 
gusting, and need not be stated here. He 
finally returned to duty, but afterwards had 
more trouble with the captain and was again 
confined in the same place for three months. 

Choate and Lord, for the defendant, dec]in- 
ed arguing the case to the jury, but con- 
tended as matter of law, that the defendant 
was not liable on the act of 1835. That 
act provided for the punishment of the mas- 
ter or other officer who should beat, wound, or 
imprison &c. any one or more of the crew, 
thereby making a distinction between the 
“master,” “other officers,” and “the crew,” 
and not contemplating a case like the present, 
where the “master” was charged with im- 
prisoning one of the officers. The act was 
intended merely for the protection of the 
crew from an abuse of power by those placed 
over them. 

Mills for the United States. 

Story J. [am clearly of opinion that the 
defendant is liable on the act of 1835. I 
think the act was intended to protect every 
individual composing th® ship's crew, in the 
ordinary acceptation of the term, from an 
abuse of power by those placed in higher 
authority ; and that, while the ordinary sea- 
men are protected from injury by the “ mas- 
ter or other officer,” the inferior officers 
have a like protection from injury by the 
master of the ship. 

Davis J. assented to this opinion, and the 
jury returned a verdict of guilty. 

In the course of this trial, it appeared 
that the captain, in a state of intoxication, 
once ordered the mate to punish one of the 
crew with great severity, which the latter re- 
fused to do, alleging that he saw no sufficient 
Mr Justice Story 
took occasion to remark, that the refusal of 
the mate was perfectly justifiable under the 
circumstances. There was a limit to the 
authority of the master, and the crew were 
not bound to inflict punishment upon his 
mere caprice. Any seaman had a right to 
refuse to inflict punishment, unless some 
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justifiable cause was pointed out to him. 
He had a right to do this, for his own pro- 
tection. 





UNITED STATES’ DISTRICT COURT. 
PORTLAND,—APRIL, 1837. 


The Wm. Harris — Churchill, Master. 


When the respondent wishes to avail himself of any 
particular matter of defence, he must preseut it 
with proper averments in his answer or by plea. 


No evidence is properly admissible but what applies 
to matters in issue between the parties, and nothing 


is in issue but what is averred on one side and de. 

nied by the other. 

Whether the master is a competent witness for the 
owner in a libel against the vessel for wages. 

He is incompetent to prove any matter of defence 
which originates in his own acts for which he is 
responsible. 

A consu! has no authority to order American seamen 
to he imprisoned in a foreign port. 

A master who procures his mer to be imprisoned 
without good cause will not be exempted from his 
liability to them for damages by showing that the 
imprisonment was ordered by the consul. 

When the crew insist on a survey of the vessel, alleg- 
ing that she is unseaworthy, if there be reasonable 
cause for a survey, the owners eannot charge the 
expense to the seamen 

The master is not a competent witness to prove that a 
medicine chest was on board, for the purpose of 
throwing the expense of medical advice on a sea- 
man. 

When the sufficiency of the medicine chest is ques- 
tioned, the proper evidence to be produced is the 
testimony of some reputable physician who has ex- 
amined it. 

Turs was a libel for wages alleged to have 
been earned on a voyage from Portland to 
Mantanzas, in the Island of Cuba, and back 
to this port. The service was admitted and 
the answer sets forth a number of charges 
which the owners claimed to have deducted 
from the wages. If all these were allowed, 
they would amount to more than the whole 
balance of wages remaining due. The sev- 
eral claims are mentioned in the opinion of 
the court, and the evidence stated by which 
they were supported. The case was argued 
by Rand for the libellant and Willis for the 
respondent. 

Ware, Dist. J. Several preliminary ques- 
tions have been raised and discussed at the 
argument which must be disposed of before 
we can approach the libel on its merits. In 
the first place it is objected that the action 


is brought too soon, ten days not having 
elapsed after the discharge of the vessel be- 
tore the suit was commenced. The sixth 
section of the Act of July 20, 1790 (Laws 
of the U. S. ch. 56.) provides that the sea- 
men shall be entitled to their wages “ as 
soon as the voyage is ended and the cargo 
and ballast fully discharged at the port of 
delivery.” But admiralty process shall not 
be immediately issued against the vessel. 
But if the seamen shall not be paid within 
ten days after such discharge, or if any dis- 
pute shall arise between the master and sea- 
men touching said wages, then the judge, 
or in case his residence is more than three 
miles from the place, any judge or justice of 
the peace may summon before him the mas- 
ter to show cause why process should not 
issue against the vessel ;” and if no sufficient 
cause is shown, then process to issue ac- 
cording to the direction of the act. But 
there is a proviso at the conclusion of the 
section that nothing in the act « shall pre- 
vent any seaman from having and maintain- 
ing an action at coinmon law for the reco- 
very of his wages or from immediate process 
out of any court having jurisdiction where- 
ever any ship shall be found, in case she 
shall have left her port of delivery where 
her voyage ended before payment of wages, 
or in case she shall be about to proceed to 
sea before the end of ten days next after the 
delivery of her cargo or ballast.” 

Now there is a distinct allegation in the 
libel that the vessel is about to proceed to 
sea before the expiration of ten days from 
| the discharge of her cargo; and this allega- 

tion is not denied in the answer. The ob- 
jection itself does not go to the merits, but 
| is merely a dilatory exception, and if the re- 
| spondent had intended to rely upon it, h« 
| should have put the question of fact in is- 
sue by a dilatory plea in the nature of a plea 
in abatement, or by a distinct denial of the 
averment in the libel by a counter allegation 
in his answer. As he has done neither one 
nor the other, the fact must be taken as ad- 
mitted. No evidence can properly be re- 
ceived to contradict it, because the proof 
must be confined to the matters in issue. 
The court cannot travel out of the record to 
decide questions which the parties have not 
submitted to it, and nothing is submitted to 
its determination but what is distintcly al- 
leged on one side and contradicted on the 
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other. It is true that courts of admiralty 
are not restrained by the strict technical 
rules of pleading which prevail at common 
law, but it is not less true in all courts that 
the matters in controversy must be distinct- 
ly propounded, and each party must set forth 
by plain and precise allegations the grounds 
on which he asks for the judgment of the 
court in his favor, as well to disclose to the 
adverse party the points to which he must 
direct his proof, as to enable the court to 
see what is in controversy between them. 
Though the objection is one merely dilatory 
in its nature, I do not say that it is not in 
the power of the court afver the parties have 
come prepared for a trial on the merits to ad- 
mit an amendment of the answer in order to 
put the fact in issue. It will be in time to 
decide this question when a case is present- 
ed which requires it ; but in ihe present, all 
the evidence which I have heard goes fully 
to sustain the allegation in the libel. 

The same remarks will apply to another 
ground of defence assumed at the argument, 
that is, that the misconduct of the libellant 
with the rest of the crew amounted to a mu- 
tiny and worked a forfeiture of wages. No 
defence of this kind is set forth in the an- 
swer. But as this objection goes to the 
merits, resting upon a charge of a very ag- 
gravated character, I should feel it to be my 
duty, if it were sustained by the evidence, 
to allow an amendment in order to bring the 
matter fairly before the court. Mariners, it 
is well known, are favored persons in this 
court; they are familiarly said to be the wards 
of the admiralty. But a court of admiralty 
never countenances insubordination, much 
less mutiny, in those who are under its pro- 
tection. But in point of fact the objection 
is wholly unsustained by the evidence. 

We are brought, then, to the real matters 
of defence which are set forth in the an- 
swer; these are various charges which the 
respondent claims to be deducted from the 
wages, and which, if deducted, will amount 
to more than the whole balance of wages re- 
maining due. In support of these, the mas- 
ter was offered as a witness. He was ob- 
jected to by the libellant’s counsel as incom- 
petent, but his testimony was taken de bene 
esse subject to the opinion of the court on his 
competency. Ina libel against a vessel for 
wages, although a monition usually goes to 


case, yet the master does not become tech- 
nically a party in the cause but by appearing, 
answering and taking upon himself the de- 
fence. It is sometimes said in a loose sense 
that all the world are parties to a libel in 
rem, but by this general language, nothing 
more is meant than that all who have an in- 
terest in the thing may make themselves par- 
ties by filing their claims, and therefore they 
are bound by the decree so far as they have 
an interest in the thing. None, however, are 
parties in the proper sense of the word but 
those who make themselves such. The mas- 
ter, therefore, although monition to him was 
asked for in the libel and was issued, as he 
has chosen not to appear and defend, is not 
incompetent as a party. 

If incompetent at all, it is on the ground 
that he has an interest in the cause. Wheth- 
er he has such an interest as upon strict le- 
gal principles excludes him from testifying, 
is a question of some difficulty, upon which 
the authorities are not agreed. It was uni- 
| formly held by judge Peters during the long 
period that he presided in the admiralty 
court of Pennsylvania, that the master was 
incompetent om the ground of interest ; and 
though this opinion was often objected to by 
counsel, it is not understood that it was ever 
overruled by the appellate court. Malone v. 
Bell. (1 Peters’s Ad. Rep. 141.) The Phenix, 
id. 201. The same principle has been adopt- 








ed by the District Court of Massachusetts. 
Dunlap’s Ad. Pract. 245. On the contrary, 
Sir Wm. Scott held that he had no interest 
which went to his competency, though his re- 
lation to the cause might go materially to his 
credit. “The master,” he says, “has no 
immediate interest in the suit, and therefore 
is not an incompetent witness by any rule of 
law with which I am acquainted, though it 
may certainly be necessary to watch his tes- 
timony with jealousy, as his conduct may 
constitute a material part of the adverse 
case.”— The Lady Ann. (Edw. Ad. R. 

But waiving the question as to the compe- 
tency of the master generally, it is clear on 
principle and authority that he is an incom- 
petent witness to support any matters of de- 
fence set up, which originate in his own acts, 
because for those acts he may be held per- 
sonally responsible. This was decided by 
Sir Wm. Scott himself, in the case of the 





the master and the owners as it did in this 
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Exeter. In that case the mate of the vessel 
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had been discharged by the master for al- 
lege misconduct. On the return of the ves- 
sel she was libelled by Robinett, the mate, 
for his wages, and the deposition of the mas- 
ter was offered and read de bene esse, to prove 
the misconduct and justify the discharge. 
Sir Wm. Scott held that he was clearly in- 
admissible, ‘or if the discharge was not jus- 
tifiable, he would be liable to the owners for 
any damage that they might sustain in con- 
sequence of it. “I have no doubt,” says he, 
“from the consideration that I have been 
able to give to the matter, and also from con- 
versation with eminent persons at the com- 
mon law, that he is not a competent witness.” 
2 Rob. Ad. R. 261. Now as far as legal 
principles are concerned, there is a perfect 
identity as to several of the claims which 
are insisted upon as deductions from wages 
between the present case and that of Robi- 
nett against the Exeter. This will be evi- 
dent as we proceed to examine them. 

The libellant, while at Matanzas, was by 
‘2 rrocurement of the master, for some al- 
icged misconduct, put in prison and detained 
several days. The first charge claimed as a 
deduction is the expenses of this imprison- 
ment, and the second is the expense of hiring 
another hand to supply his place while in 
prison. These are expenses which the mas- 
ter pays and charges to the owner among the 
expenses of the voyage. It is very certain 
that the master cannot charge the owner with 
this expense unless he can show by satisfac- 
tory proof that the imprisonment was requir- 
ed by the urgency of the case, and called 
for by the interest of the owners. If it were 
unnecessary and unjustifiable, the master 
would be liable himself for the expenses and 
all the damages his own wrongful act had oc- 
casioned, besides being liable to the seamen 
himself for his personal wrong. The master 
is introduced as a witness to justify this im- 
prisonment and throw these expenses on the 
seamen, and thus exonerate himself from his 
own liability. For this purpose the master 
is clearly an inadmissible witness. 

But the allegation in the libel is that the 
libellant was ordered to be imprisoned by the 
American consul, and it seemed to be as- 
sumed in the argument that this would re- 
lieve the master from his responsibility. In 
the first place it is to be remarked that the 
order of the consul was obtained by the mas- 
ter on his own er parte representation. And 








in the second, that a.consul has no authority 
to commit seamen to prison. The laws of 
the United States invest their consuls and 
commercial agents with certain powers to be 
exercised for the benefit and protection of 
American seamen when in foreign ports; as 
for the relief of destitute mariners and fur- 
nishing them with the means of returning 
home. But no portion of the judicial power 
of the United States is conferred on con- 
suls. They cannot take cognizance of the 
offences of seamen in foreign ports and sen- 
tence them to punishment. When the mas- 
ter of a vessel finds it necessary for the pur- 
pose of preserving discipline on board his 
ship and maintaining his authority, to treat 
any of his crew with severity, as a matter of 
prudence it may be well for him to consult 
the consul and take his advice. This is usu- 
ally done on his own representation of the 
case, but the interposition of the consul has 
never been supposed to exempt the master 
from his own responsibility. 

The third charge is for the expense of the 
survey called by the crew. It appears that 
three or four days after the vessel left this 
port she was met by a severe gale, that she 
was strained by the severity of the weather, 
and her deck load was shifted, and that dur- 
ing the whole residue of the voyage she 
leaked so much, that when the weather was 
bad one hand was required at the pump near- 
ly the whole time, and when the sea was 
smooth, that one hand was kept at the pump 
nearly half the time; that after her arrival in 
port she continued to leak very badly until a 
part of the cargo was discharged. The crew 
did their duty faithfully without any com- 
plaint until the vessel was wholly discharg- 
ed. They then required of the captain, the 
mate agreeing with them, a survey of the 
vessel, stating their opinion that she was not 
seaworthy and not safe to return in. While 


master had employed caulkers who had been 
engaged in repairing her for two days, and it 
was after they had left the vessel that the 
crew demanded a survey. It seems that they 
were not satisfied with the repairs that were 
made, and the report of the surveyors justi- 
fied their apprehensions. In the first repor' 
of the surveyors on the 15th, they directe? 


certain repairs to be made, and these having — 
been made, on examining her again on the ~ 


21st, they pronounced her seaworthy. 
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The act of July 20, 1790 (U. S. Laws, ch. 
56, sect. 3.) provides that when a vessel 
bound on a voyage to a foreign port, shall, 
« after the voyage is begun,” be found to be 
leaky or otherwise unfit to proceed on the 
voyage, the majority of the crew with the 
mate may require the master to put into the 
nearest port and have a survey called. The 
master is required in the first instance to pay 
the expense of the survey; but if it appears 
that “the complaint of the crew was with- 
out foundation,” then, and only then, is he 
authorised to deduct the amount of the ex- 
pense from their wages. The statute seeins 
from its language to contemplate the case of 
a vessel sailing from a port in this country 
to some foreign port, but the reason of the 
law applies as strongly to that of a vessel 
departing from a foreign port on her return, 
as leaving her home port on a foreign voyage. 
It contemplates also the case of a vessel 
which has already commenced her voyage. 
This case does not therefore fall within the 
precise words of the law. This vessel was 
not proceeding from a port in this country 
and had not commenced her voyage. She 
had, however proved herself unfit for naviga- 
tion after the disaster she met with on her 
outward voyage, and though she had been 
partially repaired, it appeared from the sur- 
vey that the repairs were insufficient. Is it 
then reasonable, without referring to the stat- 
ute, that the crew should be charged with 
the expense of the survey, when the result 
proved that it was called for by the interest 
of the owners themselves. The charge of 
the expense on the crew, when their com- 
plaint is without foundation, is in the nature 
of a statute penalty for interrupting the voy- 
age without reasonable cause. In this case 
the complaint was not unfounded, and though 
the facts of the case do not bring it within 
the words of the statute, I feel no difficulty 
in saying that it is within its reason. And 
if there were no. statute, I should feel as lit- 
tle difficulty in holding the crew free from 
blame. It is an engagement implied from 
the very nature of the contract between the 
owners and the seamen that the vessel in 
which the voyage is to be performed shall be 
seaworthy, and if in the course of the voy- 
age she receives such damage as to be un- 
safe, the crew are not bound to continue in 
her unless she is rendered seaworthy by suf- 
ficient repairs. They are not bound to ex- 











pose their lives in a vessel which is in an 
unfit condition to perform the voyage. 

Another charge claimed as a deduction is 
the sum paid for medical advice. By the 
general maritime law, if a seamen falls sick 
during the voyage, he shall be cured at the 
expense of the vessel. There is not a single 
principle of maritime law more generally re- 
cognised by the usages of all commercial na- 
tions, than this, that the expenses of the sick- 
ness of any of the crew shall be borne by 
the vessel. These expenses include medical 
advice, as well as medicine, diet, lodging and 
attendance. The act of Congress of 1790 
(ch. 29, sec. 8,) has introduced an exception 
into the law of this country in favor of the 
owners by providing that all vessels of cer- 
tain descriptions, bound on a foreign voyage, 
shall be provided with a medicine chest, ac- 
companied with suitable directions for ad- 
ministering the medicine; and by the con- 
structions of the act, it has been holden that 
if the vessel is thus provided, the expense of 
medical advice shall be borne by the seamen, 
but all other expenses of sickness are left 
where they are placed by the maritime law, 
a charge on the vessel. To exempt the ves- 
sel from the charge, then, it must be shown 
that there was a medicine chest on board, 
provided with suitable medicine in sufficient 
quantities and accompanied with proper di- 
rections for administering them. When a 
statute specially exempts a party, on the per- 
formance of a condition, from any particular 
liability or duty which before the statute, 
was imposed by the general law, before he 
can claim the exemption, he must show the 
conditions to have been complied with. The 
burthen, therefore, is on the owner to show, 
if the fact be not admitted, that there was a 
medicine chest suitably provided with medi- 
cines, and instructions for their use, if he 
wishes to exempt himself from a charge for 
medical advice. 

The only evidence offered to prove that 
there was a medicine chest on board, was 
the testimony of the captain. But it is quite 
clear that he is an incompetent witness to 
prove this fact. In case there is not one on 


board the vessel, the statute makes him per- 
sonally liable for the expenses of medical 
advice; and if it be admitted that he could 
charge it in his account against the owners, 
yet as he is liable in the first instance, he 
Ad- 


swears directly to his own discharge. 
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mitting, however, that there was no legal ex- 
ception to his compecency, it can hardly be 
pretended that he is u proper witness to prove 
the sufficiency of the medicine chest, and 
still less, if possible, to satisfy the court that 
it was accompanied with suitable directions 
for administering the medicine. For why is 
such a book of directions required except 
that the requirement is founded on the rea- 
sonable presumption that the master has not 
sufficient knowledge of the properties of par- 
ticular drugs to administer them without such 
directions. Whenever the sufficiency of the 
medicine chest is called in question, the 
proof which would be required would be the 
testimony of some reputable physician who 
had examined it. 

With respect to the last two charges 
claimed to be deducted from the wages, upon 
the evidence before me, I am quite clear that 
they cannot be allowed. As to the first two 
charges, growing out of the imprisonment, it 
is equally clear that the master is an inad- 
missible witness to support them. There is, 
however, other testimony on the subject, that 
of the seamen who were examined by the li- 
bellant, and their testimony corresponds very 
nearly with the statement of the master. 

The leaky condition in which the vessel 
arrived at Mantanzas has been already men- 
tioned. Notwithstanding the hard service 
required of the crew by the bad state of the 
vessel, one hand being required at the pump 
the greater part of the time during the whole 
of the voyage, it appears that the men did 
their duty faithfully and cheerfully until she 
got into port and until the cargo was entire- 
ly discharged.— After that, they came for- 
ward to the captain and stated that they ob- 
jected to working longer until there was a 
survey — that they considered the vessel un- 
seaworthy and unsafe to return in. They did 
not in terms absolutely refuse to work. The 
strongest language, which it is pretended 
was used, was that they had rather not work 
until there was a survey. Nor is it pretend- 
ed that the state of the vessel] was seized 
upon by them as a mere pretext to avoid 
duty. It is admitted, and it is clear from all 
the testimony, that the men were afraid to re- 
turn in the vessel. Thus far, it appears to 
me the crew were free from blame. They 
believed, and had reason to believe, that the 
vessel was not in a condition to make the 
voyage safely, and that their lives would be 











endangered by returning in her without far- 
ther repairs. — The survey proved that their 
fears were well founded. 

After the survey, but before any thing was 
done by the master towards making the re- 
pairs, which were decided to be necessary, he 
again ordered the men to go to their work, 
and they again, in the same respectful but 
decided manner, refused. Thereupon one of 
them was immediately sent to prison. This 
was in the evening, and the next morning 
the same order was given by the master with 
the like result, when the libellant and another 
man were sent to prison, leaving only one 
green hand and a boy on board. It is not 
80 easy to excuse the crew for persevering 
in their refusal to work after the survey. It 
could not be expected that they would pro- 
ceed to load the vessel until the repairs were 
made, but no satisfactory reason can be given 
why they should not prepare the vessel for 
taking in her return cargo. But though the 
men were not free from blame, was the mas- 
ter justifiable in the harsh and severe mea- 
sures he took to punish them? It was evi- 
dent that they did not refuse to work from a 
disposition to insubordination ; they put their 
refusal on the single ground that the vessel 
was unseaworthy, and having discharged the 
cargo, they ought not to be required to enter 
upon the services of a new voyage unless 
the vessel, by proper repairs, was rendered 
fit for it. 

It may be asked what was the captain to 
do. The law entrusts him with a large and 
somewhat undefined authority over his men. 
But it is an authority analogous to that of a 
parent over a child, or a master over an ap- 
prentice, rather than to that of a magistrate ; 
and the law expects him to exercise his au- 
thority with something of parental modera- 
tion and discretion. It will not justify him 
in resorting to the severest punishments for 
slight offences. In cases of urgent neces- 
sity, when the ship is in danger, and the pro- 
perty which his owners have entrusted to 
him, to say nothing of the lives of the crew, 
is in imminent jeopardy, the most prompt obe- 
dience is necessary and the most energetic 
measures justifiable for enforcing it. But in 
cases where there is no such pressing ur- 
gency, the law very reasonably requires more 
moderativn and forbearance. In the present 
case it can hardly admit of a doubt, if the 
captain had calmly explained to the crew 





— 


GETS ene He li NO. Sate, ONAN 


a a ae 
eit a 






















0 Ae atta he! 

















ie i i ee en ee ee ee 


ocUC fll 


It 








«ese er 


rg bn 


Site SE a6 Roe WM 


20 adap Ane Seat tr edit vines ea Sa 


ee ee ee oe 


— 
Anya! S 


ie — 
™ rinks ba ala 





American Cases. 





69 





their duty and assured them that they should 
not be required to return in the vessel until 
she was made safe by sufficient repairs, that 
a crew so habitually obedient, would have 
complied with his orders. At any rate, can 
the master be justified in resorting to so se- 
vere a punishment until milder measures had 
been tried. It has been doubted whether 
the master is authorised in any case to punish 
a seaman by imprisonment in a foreign port. 
It is not only a severe punishment in itself, 
but as the prison fees and other expenses 
are usually, in the settlement of the voyage, 
charged on the earnings of the seamen, 
it operates in practice as a species of for- 
feiture of wages. I have held that in extreme 
cases, where a man proves incorrigibly dis- 
obedient and refractory, and where it is 
necessary, for the purpose of preserving or- 
der and discipline on board the vessel, that 
the master was justified in calling in the aid 
of the police and sending a seaman to prison. 
But it is not a punishment to be resorted to 
except in grave cases, and not until other 
means have been tried to bring a man to his 
duty. Under the circumstances of the pre- 
sent case, I think it was clearly unjustifiable. 
I decree the wages to be paid without deduc- 
tion. 





COURT OF CHANCERY. 
NEW YORK, MAY, 1838. 
James Hart et al. v. George W. Gedney. 


Itis a breach of truston the part of an assignee of a 
store of goods for the henefit of creditors, to carry on 





purpose of retailing out the goods, instead of 
disposing of them at once at their fair value, 
and distributing the proceeds among the 
creditors without any unreasonable delay; 
especially in the city of New York, where 
goods may readily be sold at auction for 
their real cash value. The creditors whose 
debts are due, are entitled to their money as 
soon as it can be fairly raised by a proper 
sale of the goods on hand, without a great 
and unnecessary sacrifice ; and the assignee 
has no right to delay them by retailing them 
for the purpose of making the most of the 
property by retailing it out on credit in or- 
der to benefit the assignor. It is not neces- 
sary, therefore, in this case, to inquire 
whether the assignment was absolutely in- 
operative, for any other reason. 

The application for a receiver is there- 
fore granted; and a reference to a master 
must be made in the usual form in such cases. 


John B. Scott et al. v. The Eagle Fire Insu- 
rance Co. et al. 


The surplus funds of an incorporated insurance com- 
pany, in the event of its insolvency, are to be appli- 
ed to the payment of the debts of such company. 

The capital stock of such company is not the primary 
or natural fund for the payment of losses. The 
char‘er contemplates the interest upon the capital 
stock, and the premiums received for insurance, as 
the ordinary fund out of which losses are to be paid , 
and the surplus of that fund, after paying such 
losses, is surplus profits, which alone are to fhe 
divided from time to time among the stockholders. 


| The unearned premiums received by the company up- 


the store for the purpose of retailing out the goods, | 


instead of disposing of them at once, at their fair 
value, and distributing the proceeds among the 
creditors without any unreasonable delay. 


The Chancellor. It is very evident from 
the answers of the defendants that there has 


been no actual change of possession of the | 


property assigned, and no good reason is 
given which could excuse the leaving of the 
property under the control of the insolvent 
assignor. This is, therefore, under the pro- 
visions of the revised statutes, conclusive 
evidence of fraud in the assignment. Be- 
sides, this court has frequently decided that 
it isa breach of trust on the part of an as- 
signee of a store of gvods for the benefit 
of creditors, to cariy on the store for the 





on which the risks are still running, are not surplus 
profits which the directors are authorized to distri- 
hute among the stockholders. 

The capital stock of the company is a special fund 
provided to secure the assured against great and 
extraordinary losses which the primary fund may 
be found insufticient to meet; and if it become 
necessary, at any time, to break in upon this special 
fund to pay such extraordinary losses, it must be 
made good from the future profits of the company 
before any further dividends of those profits can be 
made. 


Tue Eagle Fire Insurance Company was 
one of the corporations rendered insolvent 
by the great fire in New York, in Decem- 
ber, 1835, and this bill was filed by some of 
the stockholders in behalf of themselves 
and others, claiming all the surplus funds of 
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the company in the hands of the receivers, 
beyond the capital stock of the company at 
the time of the fire which produced the in- 
solvency. It appeared by the bill and an- 
swer, that at the time of making the last 
dividend, a little short of six months previ- 
ous to the great fire, the surplus fund beyond 
the capital stock and the dividend then made, 
was about $73,000, if all the debts due to 
the company were good and collectable ; at 
which time the amount of property at risk by 
the company was about ten millions of dol- 
lars. At the time of the fire this surplus 
fund had increased, by the receipt of new 
premiums, &c., to about $97,000; but the 
total amount of property at risk was not 
stated in the pleadings. The cause was 
heard on bill and answer before the vice 
chancellor of the first circuit, who decided 
that the complainants were not entitled 
to the funds of the company beyond the 
amount of the capital stock, but that the 
creditors of the corporation were entitled to 
have the surplus fund as well as the capital 
stock applied in payment of their debts ; the 
bill was therefore dismissed with costs. From 
this decision and decree the complainants 
appealed to the chancellor. 

J. “nthon for the appellants. 

G. Griffin for the respondents. 

The Chancellor. The claim made by the 
appellants, in this case, is founded upon the 
erroneous supposition that it is the duty of 
the directors of an insurance company to 
divide all its capital stock, periodically, among 
its stockholders, leaving such capital stock 
alone as the fund to which the creditors of the 
company, who become such by the loss of 
property insured, are to look for remunera- 
tion. But, as I had occasion to say in another 
case, (De Peyster v. the American Insurance 
Co. and others,in Chancery 25th May, 1837,) 
the capital stock of an incorporated insu- 
rance company is not the primary or natural 
fund for the payment of losses which may 
happen by the destruction of the property 
insured. The charter of the company con- 
templates the interest upon the capital stock, 
and the premiums received for insurance, as 
the ordinary fund out of which losses are to 
be paid, and the surplus of that fund, after 
paying such losses, is surplus profits, within 
the meaning of the charter, which surplus 
profits alone are to be divided from time to 
time among the stockholders. The unearn- 








ed premiums received by the company, upon 
which the risks are still running ; and which 
may therefore all be wanted to pay losses 
which may happen upon those risks, are not 
surplus profits which the directors are au- 
thorised by the charter to distribute among 
the stockholders. The capital stock of the 
company is a special fund provided by the 
charter to secure the assured against great 
and extraordinary losses, which the primary 
fund may be found insufficient to meet. And 
if it become necessary at any time to break 
in upon this special fund to pay such extra- 
ordinary losses, it must be made good from 
the future profits of the company before any 
further dividends of those profits can be 
made. (1 R.S. 590s. 4.) The directors of 
an insurance company have, therefore, no 
right to divide all the interest or premiums 
on hand at the time a dividend is declared, 
but they must always have a surplus fund in 
addition to the capital stock, sufficient to meet 
the probable losses on the risks then assumed 
by the company, and which have not expir- 
ed; and if any losses accrue upon such risks, 
whether more or less than the whole capital 
of the company, a surplus or contingent fund 
must be applied to satisfy such losses. The 
fact, therefore, that the amount of the losses 
in this case was more than all the funds of the 
company, including its capital, furnishes no 
reason whatever for taking the natural and 
primary fund for the payment of losses and 
giving it to the stockholders to the injury of 
the creditors of the company, as the direc- 
tors are bound to exercise a proper discre- 
tion in making dividends of surplus profits. 
If they abuse that power by dividing the 
unearned premiums, without leaving sufficient 
to satisfy the probable losses, they may, 
in cases of extraordinary loss, — which is 
sufficient to exhaust the whole capital and 
more,— make themselves personally liable 
to the creditors of the company. On the 
other hand, if they, without reasonable cause, 
refuse to divide what is actually surplus pro- 
fits, the stockholders are not without remedy 
if they apply to the proper tribunal before 
the corporation has become insolvent. But 
after such insolvency, it would not only be 
improper, but it would be highly inequitable 
to take such surplus fund and divide it among 
the stockholders ; leaving the insured, whose 
premiums had contributed to the increase of 
that fund, to sustain a loss. Inthis case, the 
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in evidence that the dog was seen alive three 





fund remaining on hand after the last divi- 
dend in July 1835, was certainly not more 
than a prudent board of directors ought to 
retain to meet the probable losses which 
might occur upon the ten millions of proper- 
ty then insured by the company, as it was 
less than three-fourths per cent. upon the 
amount at risk, and before the time for ma- 
king the next semi-annual dividend arrived, 
this extraordinary calamity, which was equal- 
ly destructive to the interests of the stock- 
holders of the company and of the assured, 
gave to the lattera preferable claim upon all 
the funds and property of the company. For 
these reasons, I am perfectly satisfied that 
the decision of the vice chancellor was right. 
The decree appealed from must therefore be 
affirmed with costs. 








SUPERIOR COURT. 
NEW YORK, JUNE, 1838. 
Before Mr Justice Tallmadge and a jury. 
Benjamin M. Brown v. Joseph Webster. 
It is no defence to an action ona promissory note 
of hand, that it was given in consideration that the 


promisee would not institute legal proceedings 
against the promissor for a trespass. 


ASSUMPSIT on a promissory note of hand 
for $100, drawn by the defendant, payable 
to the plaintiff, and endorsed by one Buk- 
hardt. The defence was a want of consid- 
eration and that the note was given under 
threats of coercion. 

It appeared in evidence, that the defend- 
ant, while shooting over the plaintiff’s farm, 
near White Plains, Westchester County, 
shot his dog, upon which the plaintiff came 
forward and remonstrated with the defend- 
ant, saying that he ought not to have shot the 
dog until it had bitten him. The defendant 
replied that he should not have shot the dog 
if the plaintiff had called him off. The 
plaintiff then seized the defendant’s gun and 
said he would police him, and take him to the 
cage at White Plains. To prevent this the de- 
fendant gave the note which was the subject 
of this action, at the same time requesting 
from the plaintiff a receipt, that if the dog 
got well, the note should be given up. The 
plaintiff replied that he was no lawyer and 
did not like to give any receipt. It was also 





weeks afterwards. 

William Davis, laborer, called on behalf 
of the plaintiff, testified that he was present 
and heard the defendant threaten to shoot 


the plaintiff, and that the defendant told wit- 


ness and other laborers who came p during 


the altercation, to stand back ; that the plain- 


tiff was asked how he wanted to have the 
matter settled, to which he replied that he 
would not settle it for less than $100; and 
that then the note was given. 

The Court instructed the jury that they 
were not trying the original cause of action, 
nor had they any thing to do with the terms 
upon which the parties then settled the mat- 
ter between them. The claim set up by the 
plaintiff was a validone. The defendant was 
a trespasser upon the plaintiff’s premises ; 
he injured his dog and assaulted him by 
presenting his gun, and threatening to shoot 
him. After some controversy this note was 
given. The defence was, that the defend- 
ant was in such a peculiar situation that the 
note was extorted from him. But there was 
not that kind of duress that will avoid this 
note. The plaintiff threatened the law; he 
threatened to bring an action against the de- 
fendant for the trespass and injury, and to 
take him to White Plains, to police him. All 
this he surely had a right to do, and the 
defendant ought to fulfil'a fair contract which 
he made to avoid the consequences of his 
unlawful acts. 

The jury immediately returned a verdict 
for the plaintiff for the amount of the note 
and interest. 





SUPREME JUDICIAL COURT. 


BOSTON, MARCH TERM, 1835. 
Samuel Thomson v. Thomas Gould. 


T. made a parol agreement with G. to purchase of 
him a house, which was to be free of incumbrances. 
A few days after the agreement, T. paid a part of 
the purchase money and took a receipt. After he had 
moved his furniture into the house, and paid the 
balance of the purchase money, the house was de- 
stroyed by fire. It was held, that the contract of 
sale was void as being within the statute of frauds, 
and that T. might recover back the purchase mo- 
ney in an action of assumpsit. 


Tus was an action of assumpsit, brought 
to recover of the defendant the sum of $370( ) 
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which the plaintiff had paid him for a cer- 
tain dwelling house, situated in Salem Street, 
in Boston. 

The case was submitted to the court on a 
statement of facts, reported by an auditor, as 
follows: On the 8th of May, 1835, the plain- 
tiff made a parol] agreement with the defend- 
ant to purchase of him the above mentioned 
estate, which was to be free of all incum- 
brances. On the 14th of May, he paid the 
defendant $2000, and took a receipt of which 
the following is a copy. 


Boston, May, 14, 1835. 
Rec’d of Samuel Thomson, sixteen hun- 
dred dollars in part pay for estate sold him 
by me in Salem Street. 


Do. four hundred. Tuos. Govuxp. 


Previous to the 18th of May, the plaintiff 
paid the balance of the purchase money ; — 
moved his furniture into the house, and su- 
perintended some repairs. At the time he 
made the last payment, Gould informed him 
that he could not get the mortgage, which 
was held by the Massachusetts Hospital Life 
Insurance Company, discharged, and asked 
him what should be done. Thomson replied 
that he would pay him the remainder of the 
money, if Gould wished it, but that he (Gould) 


must get the mortgage discharged the best | 


way he could. 
Sometime between ten and twelve o’clock 
on the 18th of May, the mortgage was dis- 


charged by the M. H. Life Ins. Co! and the | 


deed, with the policy of insurance, was given 
to Gould. Between those hours and three 
o’clock P. M. Gould was obliged to attend to 
other business, and officiated at a ward meet- 
ing, which he left a little after three o’clock, 
observing to a witness that he had a deed to 
attend to with Thomson. On his way, he 
heard the cry of fire, and this house, with 
several others, was destroyed that afternoon. 
He afterwards tendered the deed and the poli- 
cy to Thomson which the latter refused 
to receive and brought this action to recover 
back the money he had already paid. 
Sprague & Peabody, for the plaintiff, con- 


tended that the estate belonged to Gould, at | 


the time of the fire. At that time the title 
was in him; he might have disposed of the 
property and it might have been attached as 
his. Thomson had no title whatever. Even 
a bond for a deed gives no title, and that al- 
though there be a licence given to take pos- 


‘son v. Swift, (20 John. 24.) 





session. Proprietors of No. 6 v. McFarlan, 
(12 Mass. 325.) 

This contract was within the statute of 
frauds and never bound the parties. Propri- 
etors of No.6 v. McFarlan, (12 Mass. 325.) 
Boydell v. Drummond, (11 East 142.) Dwight 
v. Pomeroy et al. (17 Mass. 303, 3.) First 
Parish of Freeport v. Bartol, (3 Greenl. 340.) 
Nor does a part performance take the case 
out of the statute. Kidder v.Hunt, (1 Pick. 
328.) 

S. D. Parker for the defendant. An ac- 
tion for money had and received does not lie 
in this case, because the contract is open. 
No notice has been given of its rescission, 
and no act equivalent to such noiice. T'ow- 
ers v. Barrett, (1 Term. R. 133.) Gillet v. 
Maynard, (5 John. R. 85.) 

The contract is not within the statute of 
frauds because there was a part payment, 
which equity would deem a part performance 
and decree a specific performance. The 
rights are vested. Here was a part perfor- 
mance, and the receipt given by Thomson to 
Gould, was equivalent to a sale note and 
was sufficient to take the case out of the 
statute ; and more than all, possession was 
given and taken. Ketchum v. Everston, (13 
John. 359.) Ellis v. Hoskins, (14 John. 363.) 
Caswell v. Black River Manufacturing Co. 
(14 John. 453.) Dowdle v. Camp, (12 John. 
451.) Green v. Green, (9 Cowen 46.) Hud- 
Greenby v. 
Cheevers, (9 John. 126.) Gillet v. Maynard, 
(5 John. 85.) Judson v. Wass, (11 John. 525.) 
Knight v. Crawford, (1 Esp. Ca. 191.) 

In chancery, Gould would be considered 
the trustee of Thomson, and might be held 
on a bill for a specific performance. He 
has performed specifically. He has tender- 
ed the deed. It has always been and now 
is ready for him, but we cannot compel him 
to take it. 

Wilde J. We are of opinion that the con- 
tract of sale is within the statute of frauds, 
and void. Nor does it take the case out of 
the statute, that a part of the consideration 
was paid. It was said, in the argument, 
that the plaintiff might compel a specific 
performance in equity, but that does not af- 
fect his legal rights, and this court has no 
power to compel a specific performance in 
this case. But the house having been de- 
stroyed a specitic performance is impossible. 
On whom shall the loss fall? Clearly on 
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the legal owner who was Gould. The plain- 
tiff has paid for something he has never 
received, and he may recover back the pur- 
chase money. 

Judgment for the plaintiff. 


William S. Lovell v. William Minot. 


Where a guardian of certain minors, acting in good 
faith, sold property and received in payment the 
notes of the purchaser, with certain manufacturing 
stock as collateral security, and the purchaser after- 
wards became insolvent, and the stock so pledged 
depreciated in value, it was held, that the guardian 
was not liable tor the original value of the proper- 
ty so sold. 


Appeat from a decree of the Probate 
Court of the County of Suffolk. In 1825, 
the defendant was appointed guardian of 
several minors, and sold property to the 
amount of $3,700. This action was brought 
to recover the fuli sum of $1,300—the share 
of one of the said minors. When the pro- 
perty was sold, the notes of the buyer, at 


that time considered good and responsible, | 


were received in payment by the guardian — 





| against the 





the sale was made, yet any positions peculiar 
to an investment cannot here apply. 
Decree of the judge of probate affirmed. 


John Rogers v. Michael Riley. 


Where in an action of trespass for obstructing the 
plaintiff's passage-way, the court ordered the ver- 
dict to be set aside on the ground of excessive 
damages, and expressed the opinion that nominal 
damages merely should have been awarded, and at 
the new trial the jury assessed more than nominal 
damages, the court refused to disturb the verdict a 
second time. 

Evidence of express malice may be introdueed by the 
plaintiff to rebut any evidence of good motives 
on the part of the defendant. 


Tus was an action of trespass brought 
defendant to recover damages 
for placing a flag stone across a certain 
passage way leading to the plaintiff ’s door. 
At the trial in this court, November term, 
1836, the jury found for the plaintiff and 
assessed damages in the sum of $40. The 
defendant moved for a new trial on the 
ground, among others, that the damages 
were excessive. ‘The motion was sustained, 


certain shares of a manufacturing company | so far as related to the damages, and, the 
being pledged as collateral security at their | verdict being set aside pro tanto, the ques- 
then market price. Since that time the buyer ‘tion of damages, was referred to another 


has failed and the stock pledged has also de- 
preciated in value. 

E. Hersey Derby, for the plaintiff, con- 
tended ;—({1) That public securities alone 
could be considered as a really safe invest- 
ment. (2) That the defendant, in making the 
investment, took the risk of the stock upon 
himself and was bound to make good the 
principal and interest. 

S. Hubbard for the defendant. 

Shaw C.J. The plaintiff’s doctrine con- 
cerning public securities would be extreme- 
ly inconvenient and can never prevail to any 
extent in this country. The true rule is, 
that the guardian should act as a man of or- 
dinary care and sagacity would act for him- 
self, and in good faith. There is nothing to 
impeach the good faith of the defendant and 
no sagacity could foretell the failure of 
the buyer, being then in good credit, or the 
depreciation of the security. But this was 
not an investment of funds in stocks, but a 
sale; and though stocks were taken to se- 


cure payment of the consideration for which | 


10 





| 
| 
| 
| 
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jury at the last November term. They re- 
turned a verdict for the plaintiff for $25, 

The defendant again moved for a new 
trial for alleged misdirections of the judge 
to the jury, and because the damages were 
excessive. 

C. P. Curtis for the plaintiff. 

S. D. Parker for the defendant. 

Shaw C. J. In granting a new trial for- 
merly, we were satisfied that nominal dam- 
ages were all that was required. But in 
cases sounding in damages, the jury are to 
exercise their best judgment, and the court 
can only order new trials where there is good 
reason to suppose that the jury labored under 
a mistake or were influenced by prejudice. 
Two juries have now passed upon this case, 
and the verdict ought not to be disturbed 
again, unless for some better reason than a 
mere difference of opinion as to the proper 
amount of damages. Besides, there was 
evidence at the second trial, of express ma- 
lice on the part of the defendant, which was 
not in the case before. This evidence 
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was objected to, but it was admissible as re- 
butting evidence to the position taken by 
the defendant, that the stone was needed, 
and was placed in the passage way from good 
motives. 

Judgment on the verdict. 


John Rogers v. Jonathan Davis. 


Tus action was brought at the same time 
with the one above mentioned, and was for 
placing a stone post in the same passage 
way. At the first trial the jury awarded $100 
damages—at the second trial, $80. There 
was evidence at the trial, that the plaintiff 
ordered the defendant not to erect the post. 
Two witnesses were called to prove actual 
damage. 

Levi Cooley testified that the plaintiff paid 
paid him extra, for rolling a load of wood 
up the passage way, fifty cents. 

Daniel Stone testified to the sale of two tons 
of coal to the plaintiff, and the extra charge 
on that, on account of obstruction in the pas- 
sage way, was two shillings a ton. 

The Court refused to grant a new trial in 
this case as in the other. 

Judgment on the verdict, 





MUNICIPAL COURT. 


BOSTON, MARCH TERM, 1838. 


The Commonwealth v. Josiah Dunham and 
others, Directors of the Franklin Bank, 


The Commonwealth v. Isaac O. Barnes and 
others, Directors of the Lafayette Bank, 


Where certain bank directors were indicted for an 
official misdemeanor, the court refused to appoint 
auditors, to state the accounts of the bank on the 
day it was alleged to have been committed. 


Thacher J. Inthe cases against the bank 
directors for an official misdemeanor, the at- 
torney for the Commonwealth has moved, 
that auditors be appointed by the court to 
state the accounts of the banks, as they stood 
on the first Saturday of September 1836, at 
two o’clock in the afternoon of that day, and 
to report the same to be used at the trial. 

If the books could be examined by com- 
petent persons, acceptable to both parties, 
for the purpose of stating the accounts, so 
far as the same might be necessary, or as 











either should desire ; it would without doubt, 
be found convenient to the counsel on both 
sides, and facilitate the duties of the court 
and jury at the trial. Nor should I hesitate 
to grant the motion, if the parties would con- 
sent to the proposition. Whether the re- 
turns made by the cashiers on the day men- 
tioned in the indictments, were true, and 
whether the books of the banks indicated the 
same to be true, will be important facts to 
be shewn at the trial. For this purpose, the 
books must be exhibited at the trial, because 
they contain the best evidence of the facts, 
and they will be open for the inspection of 
both parties. These books or copies of them, 
duly authenticated when the originals can- 
not be produced, are evidence against the 
banks and their officers, and as between the 
banks and those who transact business with 
them'. If the court should grant the mo- 
tion, and the auditors should make a report, 
it would not dispense with the production of 
the books at the trial. Either party would 
have a right to appeal to the books to op- 
pugn or to verify the report, which would, 
however, be prima facie considered correct. 
This would be analogous to the course in 
civil trials, where the court may, in their dis- 
cretion, appoint auditors to state the mutual 
accounts of parties, whenever it is found to be 
necessary. R.S. ch, 96, s. 25, 26, &c. But 
this power is vested in the court by statute, 
was intended to be limited, I think, to civil 
trials, and was not known at common law. | 
should not be willing, in a case of so much 
consequence as the present, to depart from 
the known and rigid rules of evidence. Au- 
ditors may err in their statements, and their 
report, though made with the utmost ability 
and correctness, is evidence only of a secon- 
dary character. I have not known any in- 
stance in this Commonwealth, nor has any 
authority been produced during the argu- 
ment, in which auditors were appointed by 
the court, on its authority, and without the 
consent of both sides, to state the accounts 
of a party who was to be tried for a crimi- 
nal offence, and to be used as evidence. 

At the trial, the books being produced and 


13 Pick.96. The President of the Union Bank v. 
Josiah Knapp. Putnam J. says, “ the court is of opin- 
ion, that the books are to be open for the several de- 
positors, and that the hank is bound to produce them 
on all proper occasions. The officers of the bank hav- 
ing the charge of the books are to be so far considered 
as agents for both parties.” 
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verified, either party will be permitted to ex- 
hibit abstracts and statements from the same, | 


made by competent persons, and verified by 
the books themselves, or drawn from any 
other source, and proved in any other lawful 
way. From the necessity of the case, these 
abstracts will be shewn to the jury, and they 
will be permitted to compare them with the | 
books, and to make use of them in forming | 
their verdict. 
the great case of the state of Maryland 


This course was adopted in | 
|chase by the fraud of the vendor, he may 





back the money. On the defendant’ s refu- 
sal, this action was brought against him ; 
and the plaintiff expects to recover on the 
ground of his infancy; that he rescinded 


/the purchase, and tendered a restitution of 
‘the article; 
| neither valuable in 


and because the watch was 
itself nor a necessary 
article for him, considering his poverty and 
youth. 

If an infant has been cheated in a pur- 


against James A. Buchannan, James W. | return the article, and recover the money 


McCulloh and George Williams, who were 
indicted for a conspiracy to defraud the Uni- 
ted States Bank, in the year 1819, and tried 


paid: but so may any purchaser under such 
circumstances, even of full age. 
In this case, there does not appear, on in- 


at Hartford County Court, in Maryland, in | quiry, any fraud on the part of the defend- 


March and April 1823. The evidence was 


‘ant. The watch, though not valuable as a 


according to the common law, and the course | timepiece, was such as are commonly sold 
pursued by the prosecutors to prove the facts | at the price which was paid in this case, An 


without objection by the eminent counsel | 
who were engaged in that trial, is the best | 


proof that it was correct'. 


infant might, with his parent’s consent, in 
many instances, have such a watch as an 
ornament: and though, in the circumstances 


The motion for the appointment of audi- | of this infant, it was not a necessary article, 


tors is denied. 
S. D. Parker for the Commonwealth. 


Sprague, Hallet, and Cruft for the defend- | 


ants. 


| and he could not have been compelled to pay 


| for it in law; yet he bought it voluntarily, 
‘and paid for it with his own money. 

The law defends infants, by furnishing them 
with guardians, and by freeing them from the 
obligation of disadvantageous and improvi- 


| dent contracts, which remain to be executed. 


[The following case was commenced in the Jus- | 


tices’ Court of the city of Boston, from which it was | 


carried by appeal to the Court of Common Pleas. It | 


was there, by an agreement of parties, at the Janua- | 
ry Term, 1836, referred to Judge Thacher, of the Muni- | 
cipal Court, whose award was in favor of the defend- | 
ant, accompanied with the following opinion on the | 
point of law. For the plaintiff, 7. Miller; for the 
defendant, C. Atwood. | 


Harrison Carrol, an infant, who sues by 
Amelia Carrol, his natural guardian and 
next friend, v. Henry Gooding. 

An infant who has purchased an article and paid for it, 
cannot afterwards, by disaffirming the sale, recover 
from the vendor, the money received without fraud 
on his part. 

Turis action was brought to recover six 
dollars, which the plaintiff paid to the de- 
fendant on the purchase and delivery of a 
watch, at his store in Boston. He soon af- 
terwards went with his mother to the store, 
offered to return the watch, and demanded 


1 The report of these trials was published for the 
United States Bank, at Baltimore, by Thomas Mur- 
phy in 1823. 





But many of the acts of infants are, from 
necessity, binding on them, because they are 
beneficial. If an infant could neither buy 
nor sell, on his own account, it would subject 
| him to great dependence and want, which 
would be attended with innumerable incon- 
| veniences. If whenan infant has purchased 
_and paid for an article ina shop, it were 
competent for him afterwards to disaffirm the 
purchase, and to recover back the money ; 
this might, in many instances perhaps, be a 
salutary check upon the thoughtlessness of 
that age ; but it would incapacitate him also 
from buying on his own account, or for others 
without a written order, or other evidence of 
trust reposed. But where an infant is en- 
trusted with money, or applies his own mo- 
ney in payment for articles ; it would seem 
to be a sufficient evidence of his right and 
discretion. This applies to cases of buying 


,and selling for cash, in the course of fair 


trade. If, however, fraud mingles in the 
contract; that would, as | have before said, 
vacate the purchase, in every case whether 
the purchaser was an infant or of full age. 
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The action of Holmes v. Blagg, (8 Taunt. 


508,) was brought to recover money, paid to 
the defendant by the plaintiff on a contract 
during his infancy, which contract the infant 
avoided on coming of age. In pronouncing 
the judgment of the court, Gibbs C. J. said, 
“that the action was quite a new one to him, 
and he thought, on principle, it could not be 
maintained.” He quoted also the language 
of Lord Mansfield, in delivering his opinion 
in the house of Lords, onan appeal: “ If an 
infant pays money with his own hand, with- 
out a valuable consideration for it, he cannot 
get it back again.” Mr Justice Wilmot 
quotes this declaration without disapproba- 
tion ;' and Chancellor Kent lays it down as a 
settled principle in his commentaries. 2 
Kent’s Com. 196. “Whatever an infant is 
bound to do by law, the same shall bind him,” 
says Lord Coke, “albeit he doth it without 
suit of law.” Co. Lit. 172 a. This being 
considered by me to be the law; it will fol- 
low, that the plaintiff has failed to maintain 
his action in this case. 


ENGLISH CASES. 


VICE-CHANCELLOR ’S COURT. 


WESTMINSTER, NOVEMBER, 1837. 





Hume v. Beale. 


A person purchasing the stock in trade and good wiil 
of a business, has no right to continue on the shop 
and merchandise the name of his vendor and pre- 
decessor, without his consent. ' 


Tus was a motion to dissolve an injunc- 
tion granted er parte, restraining the defend- 
ant from using the name of the plaintiff, Mr 
Joseph Hume, who formerly carried on the 
business of a chemist and druggist in Long 
Acre; and being appointed to supply the 


' Wilmot’s Notes of Opinions and Judgments, 226, n. 


2The whole passage contains excellent learning. 
“ An infant may bind y fer to pay for his necessa- 
ry meat, drinke, apparell, necessary physicke, and 
such other necessaries, and like "ise for his good 
teaching or instruction, whereby he may profit him- 
selfe afterwards ; but if he bind hiimselfe in an obli- 
gation, or other writing with a penalty for the pay- 
mentof any of these, that obligation shall not bind 
him. Also ether things of necessity shall bind him, 
as a presentation to a benefice, for otherwise the loss 
shall incurre against him. Also if an infant be an 
executor upon payment of any debt due to the testator, 
hee may make an acquittance ; but in that case a re- 
lease without payment is voyd ; and generally whatso- 
ever an infant is bound to do by law, ihe same shall 
bind him, albeit he doth it without suit of law.” 








household of his late Majesty, sold the stock 
in trade and good will of the business to the 
defendant, in the year 1833, upon certain 
terms stated in an agreement in writing be- 
tween them. The plaintiff alleged in his 
bill, that in contravention of this agreement, 
the defendant, Mr Beale, had continued to 
make use of his name in a manner not there- 
by authorized ; and he obtained the injunc- 
tion either to restrain him altogether from 
using his name on labels, medicine bottles, 
and on the front of the shop: or else to con- 
fine him to a qualified adoption of it, by 
some additional expression, which would 
show that the business formerly belonged to 
Mr Hume, and that the defendant was mere- 
ly his successor. The affidavits of the de- 
fendant in support of the motion to dissolve 


| the injunction, stated that he had not made 


an improper use of the plaintiff’s name, or 
such a use as would subject the plaintiff to 
any liability ; nor could it be said that he 
had libelled it in any way, but as it was in- 
scribed on a great number of bottles, and 
was also the designation by which many 
medicines, such as “Hume’s Dinner Pills,” 
and “ Hume’s Marking Ink,” were identified, 
and which were purchased as a portion of 
the stock by the defendant, he submitted that 
that he was entitled to continue this barm- 
less use of it. 

Mr Jacob.and Mr Keen, in support of the 
motion, argued, that, generally speaking, the 
law gave a man an exclusive property in his 
own name, but that no court of law or equity 
would interfere to prevent the innocent use 
of it by another, in circumstances like those 
of this case. Unless the use of the name 
had a libellous tendency, or involved the 
owner in pecuniary liability, it could not be 
held that he made a case for the interference 
of the Court. Names were frequently used 
in trade in a most improper and disagreeable 
way to the owner; but so long as the repu- 
tation, credit, and liability of the party were 
unprejudiced, there was no damage done, 
and therefore no law to prevent the use of 
it. Here bills, and all pecuniary and mer- 
cantile transactions, were in the defendant’s 
sole name; and it was not even suggested 
that the plaintiff had sustained any injury 
by the use which had been made of his. 

Mr Knight Bruce and Mr Parker, appear- 
ed on behalf of Mr Hume to sustain the in- 
junction, which, they said, was never intend- 
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ed to be applied for, or granted to restrain 
the use of Mr Hume’s name altogether, but 
only as its terms in the alternative fully ex- 
pressed, to restrain the general and unquali- 
fied use of it, and to oblige the defendant to 
associate some expression with it, which 
would inform the public that Mr Hume had 
no longer any interest in the concern, and 
that Mr Beale was merely his successor. 
That announcement might be made in any 
mode which the defendant might think pro- 
per to adopt. Indeed the agreement between 
the parties had sanctioned the use of the 
plaintiff ’s name in this qualified form, which 
Mr Beale had a right to publish to the world. 
But here the question was, whether the de- 
fendant had not done a great deal more ;— 
whether he had not violated the agreement, 
and committed an unauthorized and illegal 
act, by the general use of Mr Hume’s name, 
which might subject him to legal conse- 
quences and liabilities. The manner in 
which the name was inscribed on the front 
of the shop, and on the labels and advertise- 
ments of the defendant, with the addition of 
the known fact of Mr Hume’s residing in 
the neighborhood, would be held as a tacit 
acknowledgment to the public, that he was 
jointly interested in, and responsible for what 
was done in the concern, and was liable to 
any engagements that might be entered into 
with it. This point had more than once 
arisen in a cage in which the retiring partner 
in a banking establishment had permitted his 


name to remain before the public in con- | 


junction with the continuing members of the 
firm, and the question how far he must be 
considered to have sanctioned the use of his 
name, so as to render him liable in an action 
of debt, was considered one of the very first 
importance. The present case rested more upon 
the agreement and the correspondence, than 
upon the point of law; and the inference to 
be drawn from them was, that the defendant 
had been always aware of the wishes, as well 
as the rights of Mr Hume ; and that the lat- 
ter had consented only to the qualified use 
of his name. 

The Vice-Chancellor said it was a case, 
under all the circumstances, in which he 
should certainly continue the injunction. It 
did not appear that when the original agree- 
ment was made, there was any stipulation 
that the defendant should be at liberty to 
use the plaintiff’s name at all. But even if 








there had been any such stipulation, the 
plaintiff possessed the right at any time to 
require the defendant not so to use his name 
as to represent to the world that Le was in 
any was interested in the business, which 
the defendant was solely carrying on for his 
own benefit. It did not appear that the 
plaintiff had done any one act which went 
to show that he ever intended to abandon 
that which was his right at law. Then with 
reference to a circular issued by the defend- 
ant, with the plaintiff’s knowledge, and on 
which much stress had been laid by the de- 
fendant’s counsel, the document was so iim- 
perfect that no certain construction could be 
put upon it, and therefore his honor thought 
it was no detriment to the plaintiff’s case, 
that he had taken no notice of it. The cor- 
respondence certainly went to show that the 
defendant was aware through the medium of 
his friends what it was that the plaintiff 
wished to be done with regard to the use of 
his name; and italso went to show that at 
that time the defendant knew the extent of 
the plaintiff’s legal right. His honor could 
not help thinking that persons might be in- 
duced to avail themselves of the representa- 
tion made by the defendant in the use he 
had made of the plaintiff’s name, that the 
business was carried on between them, and 
that they might insist that it rendered the 
plaintiff liable as well as the defendant. The 
plaintiff had certainly a right to be protected 
from what might be the consequences of the 
defendant’s unauthorized act, and therefore 
the injunction must be continued. 





DIGEST OF AMERICAN CASES. 





Selections from 16 Wendell’s New Yorl: Reports ' 
and | Shepley’s Maine Reports. 


ACTION OF ASSUMPSIT. 

1. (Plea of infancy.) Where one of 
several defendants in an action of assump- 
sit pleads his infancy, and gives it in evi- 
dence upon the trial, the jury may find a ver- 
dict for the infant, and for the plaintiff against 
the other defendants; and judgment may be 
rightly rendered on such verdict. Cuts v. 
Gordan, | Shepley, 474. 


'For a part of the cases in 16 Wendell’s R. see Law 
Reporter, p. 11. 
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2. This, however, is but an exception to 
the general rule, that if the plaintiff in an 
action of assumpsit declare against several, 
he must prove a promise by all the defend- 
ants, or he cannot maintain his action against 
any of them. tb. 





ACTION ON THE CASE. 
1. (False imprisonment.) Where one through 


his own error, mistake, or negligence, causes | 


the arrest and imprisonment of an innocent 
man, who has given no occasion for suspicion 
by his own misconduct ; the assurance of the 
complainant, however strong it may be, that 
the accused was guilty of the crime imputed 


to him, is not sufficient evidence of probable | 
Merriam v. Mitchell, | 


cause for such arrest. 
1 Shepley, 493. 


2. In an action for malicious prosecution, 


the jury may rightly infer malice from want | 


of probable cause. ib. 





ACTION REAL. 

(Writ of entry.) The demandant in a 

writ of enty, may offer in support of his ac- 

tion two independent and even inconsistent 

titles to the premises demanded. Greenlaw 
v. Greenlaw, 1 Shepley, 182. 





ASSIGNEE. 

(Liability of, for costs.) The equitable 
assignee of a chose in action, who took the 
assignment during the pendency of a suit 
thereon, and who afterwards, without any 
knowledge that the suit was groundless, 
prosecuted it for his own benefit, but failed 
to recover, is not liable to the defendant for 
taxable costs or other expenses incurred in 
the defence. Freeman Ex. v. Cram, 1 Shep- 


ley, 225. 





ATTORNEY. 

A party is responsible for the acts of the 

attorney of record regularly employed by 

him in the case. Fling v. Trafton, 1 Shepley, 
295. 





BILLS OF EXCHANGE AND PRO- 
MISSORY NOTES. 

1. (Surety, liability of.) In a several ac- 

tion on a note against a surety, the principal 

is a competent witness ; and his testimony is 


admissible to prove facts happening after 





its execution, tending to discharge the sure- 
ty. Freeman’s Bank v. Rollins, 1 Shepley, 
202. 

2. Mere delay by the payee after a note 
falls due, in enforcing payment against the 
principal, without binding himself to give 
further time, does not discharge a surety. ib. 

3. The receipt of interest for a stipulated 
time in advance from the principal by the 
payee, after the note has become payable, is 
not evidence of an agreement to give fur- 
ther credit thereon; and does not discharge 
the surety. wb. 


of exchange is entitled to grace, the statute 
of limitations does not commence running 
from the day it would have fallen due by its 
' terms, but from the last day of grace. Pick- 
| ard v. Valentine, 1 Shepley, 412. 














CHANCERY. 
1. (Fraudulent conveyance.) A voluntary 
conveyance of her property, made by a wo- 
man after a marriage contract, and before 
the marriage, which conveyance is inten- 
tionally concealed by the parties to it from 
the intended husband, is fraudulent in equity 
as to him, and will be set aside. Tucker v. 
| Andrews, 1 Shepley, 124. 
| 2 It is the settled practice of a court of 
equity to direct a proper provision for the 
wife, whenever her property becomes sub- 
| ject to its jurisdiction. tb, 
| 3. B. conveyed to C. certain land and took 
| his notes with a mortgage of the property, 
‘and the parties agreed, that the deeds should 
remain unrecorded until another survey 
should be made, and at the sane time C. 
stated to B., that he proposed to sell the 
land to D., and would transfer the notes and 
mortgage of D. instead of his own, and B. 
assented to this arrangement. On the nex 
day C. conveyed the land to D., who record- 
ed his deed without notice of the mortgage 
to B., giving his notes to C. for the purchase 
money. After the sale to D., the mortgage 
| from C. to B. was recorded. C. afterwards 
| died intestate and insolvent, and B. brought 
‘his bill in equity against the administration 
of C. claiming to have the notes of D., then 
| remaining unpaid, assigned to him. It was 
| held, that B. was not entitled to a preference 
above the other creditors, and that the bill 
should be dismissed. Bussey v. Page, dmr 
1 Shepley, 459. 

















4. (Statute of limitations.) Where a bill | 
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INSURANCE. 
1. In an action on a policy of insurance 
referring to certain conditions, wherein it was 


stipulated, that the assured “ shall procure a_ 


certificate under the hand of a magistrate, 
notary public, or clergyman, most contiguous 
to the place of the fire, and not concerned in 


the loss, or related te the insurers or sufferers, | 
that he is acquainted with the character and | 
circumstances of the person or persons in- | 


sured ; and knows or verily believes, that he, 
she, or they, really and by misfortune, and 
without fraud or evil practice, hath or have 
sustained by such fire loss and damage to 
the amount therein mentioned; and until | 
such certificate is produced, the loss shall 
not be deemed payable ;” after the destruc- 
tion of the property ensured by fire, the as- 
sured applied to the two nearest magistrates, 
who refused to give the required certificate, 
and then applied to the next nearest magis- 
trate, who gave one, which was produced to 
the defendants ; It was held, that the certifi- 
eate of the nearest magistrate, was a condi- 
tion precedent to the right of the plaintiff to 
recover. Leadbetter v. Etna Ins. Co., 1 
Shepley, 265. 

2. Policies against fire are personal con- 


tracts with the assured, and do not pass to a | 
purchaser of the property insured or to an | 
assignee, without the consent of the under- | 
writers; if the assured sell the property and | 
part with all his interest therein’ before the | 


loss happen, the policy is at an end unless it 
it be assigned to the purchaser; if he retain 


: | a partial interest in the property, tle policy 


will protect such interest. Etna Fire Insur- 
ance Company v. Tyler, 16 Wendell, 385. 

3. It seems that when the property insured 
be sold, and a portion of the consideration | 
money remain unpaid, and the assured re- 
cover the amount of his loss from the under- 
writer, that the latter is entitled to be sub- 
stituted in the place of the assured, in res- 
pect to his rights and remedies against the | 
purchaser. tb. | 

4. Where by the terms of a policy it is | 
provided that in case the assured shall alrea- | 
dy have any other insurance, not notified, the | 
policy shall be void, and it is declared that 
in case of any other insurance upon the pro- 
perty, whether prior or subsequent, there shall | 
be only a pro rata recovery in case of loss, 
and one of the conditions attached to the 
policy is that notice of all previous insur- 
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| ances shall bes given at the peril of forfeit- 
ing the policy ; It was held, that a purchaser 
of a dwelling-house, who effected insurance 
upon it, was not bound to give notice of a 
previous policy effected by his vendor, un- 
less such previous policy were assigned to 
him. ib. 
5. The certificate of loss need not be in 
the precise words specified in the policy; if 
it be so drawn as evidently to mean the same 
| thing, it is enough: and accordingly, where 
the condition required that the magistrate 
should state in his certificate that he was ac- 
/quainted with the character and circum- 
| stances of the person insured, and that hav- 
ing investigated the circumstances in rela- 
_ tion to the loss, he knew or verily believed 
that the assured had sustained loss to the 
amount mentioned in the certificate ; It was 
held, that a certificate of the magistrate that 
he resided within two miles of the piace, was 
acquainted with the assured, and that the as- 
sured had sustained loss to the amount of the 
buildings mentioned in the account of loss 
of the assured, was a sufficient compliance 
with the terms of the condition. ib. 
6. (Application for.)}—The slip, survey, or 
application for insurance, though referred to 
in the body of the policy as more particular- 
ly describing the building containing the 
goods insured, is not such a constituent part 
of she policy as to operate as a warranty ; 
it is a mere representation, and if substan+ 
tially correct the policy is valid, although one 
of the conditions attached to the policy be, 
that if the assured shall make any misrepre- 
| sentation the insurance shall be void. Farm- 
_ers Ins. and Loan Co. v. Snyder. 16 Wen- 
dell, 481. 
7. It seems that in this respect there is a 
| difference between marine and fire policies. 
ib. 





LIBEL. 
1. Where a publication, in its nature |i- 
' bellons, does not on its face necessarily point 
to any particular individual as the person li- 
'belled, it is necessary to the maintenance of 
an action by a person bringing suit on ac- 
count of such publication, that he allege, by 
way of inducement in the introductory part 
of the declaration, such extrinsic facts and 
circumstances as that when read in con- 
| eatin with the libellous publication and 
with the innuendoes connecting the publica- 
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tion with the introductory matter, the con- 
clusion will be inevitable in the mind of the 
reader that the plaintiff is the person intend- 
ed to be slandered: in such case, in the lan- 
guage of a learned judge, “the extrinsic 
facts incorporated as it were into the defend- 
ant’s publication become an integral part of 
the plaintiff’s case and the whole forms one 
entire slanderous charge upon the face of the 
record.” Miller v. Marwell, 16 Wendell, 9. 

2. Thus in this case, where the plaintiff, 
in an action for a libel, averred by way of 
innuendo, that the defendant, in attributing 
the authorship of a printed article to a cele- 
brated surgeon of whiskey memory, or to a 
noted steam doctor, meant by these appella- 
tions him, the plaintiff; It was held, notwith- 
standing the innuendo, that the declaration 
was bad for the want of an averment, in the 
introductory part thereof, that the plaintiff 
was generally known by these appellatives, 
or that the defendant was in the habit of ap- 
plying to him those opprobrious epithets. 7b. 





LIMITATIONS, STATUTE OF. 
1. The statute of limitations may be 
pleaded with the same effect in equity as at 
law, and receives the same construction in 


both courts; but the admission of a debt is | 


available to take a case out of the statute. 
McCrea v. Purmort, 16 Wendell, 460. 

2. Fraud or mistake by which a party has 
been prevented from asserting his claim, is 
no answer to a plea of the statute of limita- 
ib. 


tions. 





ACTIONS BY AND 
AGAINST. 

1. A ministerial officer is protected in the 

execution of process, issued by a court or 

officer having jurisdiction of the subject mat- 


ter, and of the process, if it be regular on 


OFFICERS, 


its face and does not disclose a want of ju- | 


risdiction. This rule of law, however, is 
one of protection merely, and beyond that 


process, but for the benefit of the plaintiff in 
the process. tb. 

3. The right of an officer to bring an ac- 
tion for goods levied upon by him, depends 
upon his special property and liability over ; 
if the process be void, he cannot maintain 
an action for the taking of the goods. tb. 
| 4. Andalthough in general, in such action 
| in a suit against a stranger for the taking of 
| goods, it is sufficient to show an execution or 
| process, levy and possession under it, still if 
| the defendant can show the proceedings on 
| the part of the plaintiff in the process void, 
the plaintiff cannot sustain his suit. ib. 








SHIPPING. 


1. Goods shipped on deck and lost by jet- 
| tison are not entitled to the benefit of general 
average. Cram v. Aiken, 1 Shepley, 229. 
2. Where goods are transported by water 
from place to place, an usage at such places 
to carry a certain description of goods on 
| deck, after the hold is full, does not render 
| the owner of a vessel liable to contribution 
| for the jettison of such goods, when laden on 
| deck. ib. 
| 3. And where, by the usage of the place, 
‘such coods pay the same freight when car- 





ried on deck as if carried in the hold; they 
| are not entitled to the benefit of general 
‘average, when paying full freight, if they 
are laden on deck and lost by jettison. —_ tb. 

4. Where money has been paid by the 
shipper of goods on freight to liberate his 
goods, detained by the master to enforce the 
payment of a groundless claim, it may be re- 
covered back. Chamberlain v. Reed, 1 Shep- 
ley, 357. 

5. If the goods be released on the written 
/promise of an agent of the owner to pay 
the amount ; and if the agent, instead of re- 
| sisting payment, pay according to such pro- 
mise; this does not prevent the recovery of 
the money back. ib. 





confers no right; it is personal to the officer | 


himself, and affords no shelter to the wrong- | 


doer, under color, of whose process, if it be 
void, the officer is called upon to act. Earl 
v. Camp., 16 Wendell, 562. 

2. So also it is incumbent upon the officer, 
in an action of trespass, to show a valid 
judgment, where the suit is in his name, for 
property levied upon by him by virtue of 


TROVER. 

| A purchaser under an execution, whether 
| he be the plaintiff in the process or an in- 
| nocent third person, to maintain an action 
of trover for the property bought, is bound 
‘to prove not only the sale and execution, but 
a valid judgment. Earl v. Camp., 16 Wen- 
dell, 562. 
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LEGISLATION. 





MAINE. 


Art the last session of the Legislature of 
Maine, which adjourned on the 23d of 
March, 1838, one hundred and fiftythree acts, 
and one hundred and six resolves were passed. 

Liberal appropriations were made for the 
completion of the insane hospital at Augusta, 
and for the continuance of the geolegical 
survey. Spirited resolves were passed on 
the subject of the north eastern boundary. 
A resolve for the appointment of an addi- 
tional judge of the supreme judicial court 
passed the house, but was referred to the 
next legislature by the senate. A _ bill to 
suppress the sale of ardent spirit was re- 
jected by the senate by one vote — one 
member being excused from voting. Two 
new counties were established to be called 
Piscataquis and Franklin. 

Academies and High Schools.—Among the 
resolves is one granting to each academy 
and high school, already incorporated or to 
be incorporated, which has received no grant 
from the state or from Massachusetts, the 
sum of $300, provided such academy or 
school shall have received $1000 from _pri- 
vate donations ; and the sum of $500, pro- 
vided it shall have received $1500 from pri- 
vate donations. 

Divorce. — Petitions for a dissolution of 
the marriage contract have frequentiy, of 
late years, been presented to the legislature 
of Maine, and, in several instances, have 
been successful. At the last session, the 
petition of Warren Clark and Mary Clark,— 
praying that the bonds of matrimony might 
be dissolved because, “ after having lived in 


tempers and dispositions so utterly incom- 
patible that the matrimonial chain had be- 
come exceedingly galling.” — was referred 
to the joint standing committee on the judi- 
ciary, who made a’ report, that the petition- 
ers have leave to withdraw, accompanied 
with a resolve, “that to dissolve the mar- 
riage contract is the proper exercise of ju- 


laws of the state, and that the legislature 
cannot rightfully exercise such power.” 
This resolve passed both branches of the 
legislature. 

Divorces from the bonds of matrimony may 
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parties is or shall become a common 
drunkard, and shall so continue for the space 
of three years, thereby incapacitating him or 
herself from making suitable provision for, or 
taking proper care of, his or her family. 

Attorneys at Law.—All persons who have 
have been or may hereafter be admitted to 
practise law in the court of common pleas, 
of regular standing at the bar of said court, 
are hereafter authorized to conduct, manage, 
and argue all cases both of law and fact in 
the supreme judicial court. By an act of 
1837, (P. L. Chap. 279) it is provided, that 
any citizen of Maine of good moral charac- 
ter, who is well disposed towards the govern- 
ment and constitution of the state, on pro- 
ducing to the court of common pleas a cer- 
tificate of his suitable literary, scientific, and 
legal attainments, to commence the practice 
of law, from under the hands of a commit- 
tee to be appointed by the justices of the 
supreme judicial court, shall be admitted to 
practise law in said court. 

Public Lands.—A\l lands lotted for settlers 
are hereafter to be sold to those only who 
shall perform settling duties on the same, as 
prescribed by law, the price to be fixed by 
the land agent, not, however, at a less price 
than fifty cents per acre; three fourths part 
of said price to be paid within three years 
from the time of said sale, in labor, to be 
laid out in making roads in such township 
under the direction of the land agent, and 
the remaining fourth part to be paid in cash, 
within four years from the time of said sale. 

Whenever twenty or a less number of in- 
dividuals shall each select a lot of one hun- 
dred and sixty acres of land in any town- 
ship lotted for settlers, the same having no 
mill within its limits, and shall give bonds 
that they will within three years from the 
time of said selection, erect in a proper and 
substantial manner, a saw and grist mill in 
said township, each individual shal] receive a 
deed from the land agent for his respective 
lot. 

Attachment of Real Estate.—W henever any 
real estate of any person shall hereafter be 
attached on mesne process, the officer ma- 
king such attachment shall file an attested 
copy of the return by him made of said 
writ, in the office of the register of deeds 
in the county or district where such real 
estate lies, within five days after such at- 
tachment. 
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“1 Charge to the Grand Jury, upon the im- | 


abounding with anecdote and humor afforded 
favorite sources of relaxation amid the fa- 
tigues of abstruse investigation. 

“ The great zest with which he enjoyed 


portance of maintaining the supremacy of the | wit led him to commence a treatise upon it, 
Laws ; with a brief shetch of the Charac- | in which he proposed to consider the various 


| kinds of wit, and to give examples of them; 


ter of William M. Richardson, late Chief 
| but death has put an end to this undertaking ere 


Justice of the Superior Court of New Hamp- 

shire. By Jorn Parker. Concord, N. H.: 

Marsh, Capen and Lyon, 1838. 

In the last number of the Law Reporter, 
we encouraged our readers to expect in a 
future number, an account of the character 


of the late Chief Justice Richardson, from | 


one of the associate justices. We rejoice 
that the learned judge from whom we expect- 
ed this sketch, has, at the request of the 
Cheshire Bar, published it in a popular form, 
together with the excellent charge, which 
we have placed at the head of this notice, 
and the perusal of which has afforded us 
sincere pleasure. The character of the late 
chief justice is admirably drawn, by one 
who had every means of forming a just and 
true estimate of his character. We make 
the following extracts for the benefit of those 
of our readers who have not been so fortu- 
nate as to see the work. 

“ The law is generally accounted a stern 
mistress, requiring of her followers an un- 
tiring devotion at her shrine, and it is rare 
that her servants find leisure for eminence in 
any other pursuit; but with him literary ac- 
quisition was pastime——was recreation, and 
long after he had taken his seat upon the 
bench he studied the French, Italian and 
Spanish languages without assistance, and 
could read the two former with considerable 
facility. The work of some Italian poet was 
often his companion upon the circuit, and 
was perused with the eagerness of youthful 
ardor. With the Latin classics he was fa- 
miliar, and read them often; and he urged 
upon others the importance of recurring to 
their classical studies, as the best means of 
acquiring and preserving a pure taste and a 
good style. 

“ But it was not to foreign authors alone 
that he was attached. The study of the 
English classics was a favorite pursuit. The 
grave disquisitions of Milton, the sound phi- 
losophy of Bacon, and the varied richness of 
Shakspeare, furnished materials upon which 
he delighted to dwell. Nor was the lighter 
literature of the day proscribed. Works 


i ° » 
| it was matured, Studies and amusements of 


this character, however, were not permitted 
| to interfere with professional labors and of- 
ficial duties. The study, and practice, and 
administration of the law, was the great 
| business of his life; and to this he brought 
,all the energies of a vigorous mind. He 
loved it as a science, and pursued it with 
delight as well as diligence. Having se- 
| lected it for his profession, he entered upon 
the preparatory studies while engaged in th 
business of instruction, devoting the labor 
of the preceptor to sustain the student ; and 
having finished his term in the office of 
Samuel Dana, Esq. he established himself at 
|Groton. His early efforts were such as to 
attract the notice of Chief Justice Parsons, 
| who was not only eminently qualified to es. 
| timate professional merit, but possessed « 
disposition to encourage the junior members 
| of the bar who were struggling for eminence; 
| and he ever retained and expressed a grate- 
| ful recollection of the kindness and assist- 
| ance he had received, when young, from th: 
_ great man. 

| 
| bench, although it is understood that the de- 


| 


|have been preserved in manuscript, none 
had been given to the public in an authentic 
form in this state. 
Chief Justice Richardson and his associates 
Mr Adams, who for a long period held tii 





Hampshire Reports. A considerable portioi 


justice; nearly all the cases cf the thir. 
fourth and fifth were furnished by him ; av 
of the matter for, perhaps, four volumes mor 
he has prepared a large share. His leg: 
opinions will form an enduring memorial «! 
his high qualifications for the station he o- 
cupied, 


ing the same term, ‘The New-Hampshir 
Justice, and ‘ The Town Officer’ —manu 
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“In addition to these, he published, dur | 











“Up to the time of is appointment to the | 


cisions of a distinguished jurist, still living. 


Under the auspices 0! | 





| office of clerk of the superior court, in Il! — 
ushered into notice the first volume of New- 7 


of the second was drawn up by the chie! . 
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which have been of incalculable advantage | sung; on the other, the trophies are not 
to the state; and he had also prepared for | stained with blood, and the notes of wailing 
the press a treatise upon the office and duty | and wo mingle not in the chorus. 
of sheriffs. | “It is not, however, in the character of a 
«“ He was, moreover, during the same period, | literary student, and of a good judge, alone, 
at the head of a committee entrusted by the | that our late venerated chief justice de- 
legislature with the duty of revising and col- | serves to be remembered. He was the good 
lecting together the provisions of different husband, father, and friend. At his resi- 
statutes upon the same subject, and of ar- | dence in Chester, to which he removed in 
ranging and publishing a new edition of the | 1819, I have often had occasion to view him 
laws. | in these relations. Upon the bench, and in 
“It will not derogate from the merits of any | his intercourse with society at large, he com- 
individual, to say that no one inthe state has | manded the respect and admiration, and ac- 
done so much, in the department of the law, | quired the esteem of his friends; it was in 
to entitle himself to be deemed a public be- | the domestic circle, and at the family fireside, 
nefactor. Of the importance of his labors | that they learned to love him. 
in this respect few, except the members of | “ There his attachment to botany and hor- 
the profession, can form an adequate concep- | ticulture was exhibited. There, to a limited 
tion. But it may be realized, in some mea- | extent, he cultivated music, for which he had 
sure, from the consideration that our law is | a fine taste. There he exerted himself for 
derived from the common law of England, so | the promotion of science and education, and 
far as its rules are applicable to the condi- | the support of morals and religion. There 
tion of this country, and the different form | he called his friends around him, and wit and 
of government here established, and from | anecdote delighted the circle, and there also 
statutes which, like other statutes, owing to | they were indebted to him for counsel, in- 
the imperfection of human language, often | struction and assistance which will ever be 
admit of different constructions. Until Judge | remembered with gratitude. ‘¢ You have lost 
Richardson took his seat upon the bench, an associate’—says a member of the bar in 
expositions of the common law, determining | a letter announcing his decease—‘ You have 
how far it might be considered applicable | lost an associate, and I a friend whose place 
here, and constructions of statutes which | can never be supplied. You can conceive, 
had been fixed by the decisions of-the courts, though others cannot, how invaluable a friend 
rested in tradition, except so faras they were he was to me.’ The affection, and benevo- 
preserved in the private note books of judges | lence, and kindness, and simplicity of his 
or counsel. Lawyers, often more or less | character were there daily exemplified. Who 
perplexed by an uncertainty respecting what | shall enter that house of affliction and stay 
may be the practical application of the prin- | the sorrows of the family by which he was 
ciples of the science to a state of facts to | so fondly beloved.” 
be made out in evidence, were then neces- 
sarily more ignorant of the decisions of their 





courts than those of some other governments, ‘ ‘ a 
having generally no means of ascertaining OBITUARY N OTICES. 
what had been here decided, beyond the 
limits of their own practice. And magis- 
trates in the exércise of the powers confer- | June last, the Hon. George Sullivan, aged 64. 
red upon them had still less means of form- He was a son of the Hon. George Sulli- 
ing correct judgments. /van, a major general of the revolutionary 
“ A life of professional labor furnishes but | army, and at successive periods president of 
few occurrences which to the great mass of | the state of New Hampshire, and judge of 
the people would seem worthy of record. | the district court of the United States. The 
There are no startling events to excite | subject of this notice was a native of Dur- 
wonder. There is nothing of ‘ pomp and | ham, N. H., and, with his two elder brothers, 
circumstance’ to attract admiration. But if, | was graduated at Harvard University in 1790. 
on the one hand, there are no ‘ passages of | He afterwards studied law in the office of 
arms’ to be celebrated, and no victories to be | the late judge Steele, in Durham, and com- 





Diep, in Exeter, N. H., on the Mth of 
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menced the practice in Exeter in 1793. In 
1805, he was a member of the state legisla- 
ture. In 1811, while pursuing a very exten- 
sive and lucrative practice, he was elected a 
representative to congress, which office he 
held two years. In 1813 he was again elect- 
ed a representative to the state legislature, 
and in 1814 and ’15 was a member of the 
state senate.’ In December, 1805, he was 
appointed by Gov. Langdon to the office of 
attorney general of the state upon the re- 
signation of the Hon. Jeremiah Mason, but 
resigned it in about two years. In 1816 he 
was appointed by Gov. Plumer to the same 
office of attorney general, which he held 
until 1835, when he resigned it in conse- 
quence of the law prohibiting the attorney 
general from engaging incivil actions in the 
courts, 

During the long period of twenty years he 





discharged the duties of attorney general to 
the public approbation. The people reposed | 
the fullest confidence in his legal science, | 
his talents, integrity, and impartiality ; and | 
no attempt was ever made to cast upon him 
the slightest reproach. In executing the | 
rigors of the law against offenders, he | 
ever evinced the most humane feelings, and | 
was disposed to temper its severity with 
mercy. 

Mr Sullivan early acquired a high stand- 
ing at the New Hampshire Bar, and for more 
than forty years was actively engaged in 
practice. Asa profound lawyer he had few 
equals in the country. His mind was of a 
high order, vigorous, discriminating, and phil- 
osophical. He did not rely, however, upon 
his strong native genus, for eminence in the 
profession, but upon unremitted application to 
the study of the law as a science. “He was 
thoroughly versed in its general principles ; 
was familiar with special pleading, and all 
the legal technicalities ; and with a power of 
discrimination equal to that of Lord Eldon 
himself, he could reject these trammels, and 
view the law as a liberal science, founded in 
the immutable principles of justice, having 
for its object the improvement of the human 
condition. 

“ Among the learned jurists, who have at 
different periods adorned our bar, Mr Sulli- 
van held perhaps the highest rank as an able 
and eloquent advocate. But it required not 
only an important cause, but a powerful an- 
tagonist to call forth his full powers as an 














orator. Instances where popular assemblies 
have been deeply impressed by the power of 
his eloquence have been so numerous, that 
we need not allude to particular cases. In 
his practice at the bar, it may safely be 
affirmed of him, that no one exhibited a model 
more worthy of imitation. 

“Although Mr Sullivan, when party-spirit 
ran high, has been, more or less, engaged in 
the political conflicts of the day, yet it must 
be conceded that he had “ but little love of 
party-warfare or political life.” Once, at 
least, he declined being held up as a candi- 
date for the office of chief executive magis- 
trate of the state. At two different periods 
he declined accepting the office of judge of 
the superior court. Mr 8. was communica- 
tive and familiar with all in his social] inter- 
course, yet dignified in his deportment ; and 
he possessed those amiable traits of charac- 
ter, moral virtues, and popular manners, 
which secured him the esteem and confidence 
of the community, without regard to politica! 
distinctions, 

“ To some it has been a matter of surprise 
that, with his long and extensiue practice, he 
did not accumulate much wealth. His kind 


and humane feelings towards his clients of 


small or moderate property, indebted to him, 
induced him to forego his claims rather than 
resort to coercive measures; and to his 
family he was not only very affectionate, but 
liberal and indulgent. It is evident that the 
grand idol of the avaricious had no charms 
for him.” 

Mr Sullivan’s death was very sudden and 
unexpected. A few weeks since he attend- 
ed the May term of the circuit court of the 
United States, in Portsmouth, in apparent 
health, and in the full possession of his men- 
tal faculties. Upon his return home, his 
sickness commenced which terminated in 
death. 

He met his fate as became one who had 
been for several years, a public professor of 
the religion of the gospel, and whose life had 
been regulated by its precepts. 

In this short sketch we have endeavored 
to pay a humble tribute to his memory, 
leaving to some abler pen a more extended 
sketch of a character so well known and so 
unusually beloved throughout his native 
state, and one of whom it may with truth be 
said — “his history is in the memory, and 
his eulogy in the hearts of the people.” 
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DINNER TO THE JUDGES OF THE 
SUPREME COURT OF PENNSYL- 
VANIA. 


On the fifth of May last a public dinner 
was given to the judges of the Supreme 
Court of Pennsylvania by the members of the 
Philadelphia Bar, as a mark of respect for 
their personal and official character. Mr 
Binney presided, assisted by Mr J. R. Inger- 
soll, Mr Kane, Mr Read, and Mr Randall. 
There were present, besides the judges of the 
Supreme Court, the following invited guests ; 
Mr Justice Baldwin of the Supreme Court of 
the United States; Mr Justice Hopkinson, 
District Judge of the United States; Mr J. 
S. Buckingham, the distinguished traveller; 
Mr Sullivan of the Massachusetts Bar, and 
Mr Hoffman of the Maryland Bar. Letters 
were read from Chief Justice Taney, and 
Chancellor Kent, expressing their regret 
that they were unable to attend. Upwards 
of one hundred members of the Philadelphia 
Bar were present. 

After the cloth was removed, Mr Binney 
rose and said : 

“I rise to propose to the company a senti- 
ment which I am sure will receive their cor- 
dial and unanimous adoption. The public 
tribute which the Bar of Philadelphia have 
now the happiness to offer to the Judges of 
the Supreme Court of Pennsylvania, their 
honored guests, expresses the sentiments both 
of professional and private regard which they 
have always borne to the individuals holding 
this eminent station, and it indicates more- 
over, the existence of a particular motive for 
offering it to their acceptance at the present 
time. 

“It is a subject of delightful retrospect, 
that nothing has ever occurred in the inter- 
course between this Bar and the Bench to 
darken or overshadow the scene of profes- 
sional labor in which they have been called 
to take their respective parts. Speaking in 
general terms, the Bar of Philadelphia has 
been immemorially an united and harmonious 
Bar; and while their public intercourse with 
the court has been invariably distinguished 
by respect, mutually rendered and returned, 
their private intercourse with the judges in 
the social circle has beena constant reci- 
procation of frank and cordial regard. 








“ Without any common bond of union, ex- 
cept such as has been created by a faithful 
and skilful administration of justice, to the 
people whom they have respectively repre- 
sented, this harmony of the Bench and Bar 
shows that the great public interests, confided 
to their care have not been neglected. It is 
a public circumstance. No instance can be 
shown in which the interest of suitors has 
suffered to any considerable extent without a 
corresponding disturbance of the relations 
between the Bench and the Bar. 

“It would not have been unfit, therefore, 
for the Bar to offer at any time such a pub- 
lic testimony of respect, regard, and confi- 
dence to the Judges of the Supreme Court ; 
for it concerns the people to see, and there- 
fore it can never be inappropriate to exhibit, 
the public evidence of that concord which is 
a proof of public security. 

“T have said, however, that there is a par- 
ticular motive for offering it at this time. 
The present day is distinguised from all that 
have preceded it in Pennsylvania, by cir- 
cumstances affecting the judicial station,— 
and emphatically that judicial station which, 
being the highest, is seen from the greatest 
distance. 

“ We have passed the whole term of our 
professional lives under a judicial system so 
constituted, as in this quarter of the state at 
least to work well, and to secure to the pub- 
lic the full exercise of the learning, integri- 
ty, and industry of the judges. If any de- 
fects have been discovered here, they have 
not been defects produced by the system, 
nor such as a change in the system was ne- 
cessary to remedy. They have been such 
only as we must expect to meet under any 
system devised and administered by man. 

“ With the hope of improvement, however, 
or to remedy defects observed elsewhere, or 
with motives of which I am not sufficiently in- 
structed to speak, and certainly do not mean 
to speak of as otherwise than patriotic, — it 
is proposed to change the system under 
which we have prospered, and to abolish the 
tenure during good behavior by which judi- 
cial office is now held in Pennsylvania. It 
is now proposed to try the critical experi- 
ment whether judicial good behaviour will 
not be better secured by a tenure of office 
which shall expire at a certain time, let the 
judges behave well or ill. 

“It is impossible not to perceive that the 
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very proposition of change implies on the 
part of those who have made it, and will im- 
ply in a majority of the people if they shall 
approve it, a dissatisfaction with at least 
some portion of the judicial administration 
of Pennsylvania; and it is impossible not to 
perceive further, that, while the inhabitants 
of this state, and particularly of this quarter 
of the state, know that this dissatisfaction 
has not extended to all the courts of the 
state, nor to all the judges of any cov rt, nor 
most especially to that court whose judges 
have done us the honor to be present upon 
this occasion — yet, that the people of other 
states may regard the proposed change as 
impeaching the whole judicial character of 
Pennsylvania, and most of all the character 
of that court, which, in the eye of strangers, 
is regarded as the representative of all the 
courts. 

“ Nothing can be more natural than such 
an opinion. Nothing, at the same time, can 
be more painful to the feelings of an upright 
judge, who desires, as such a judge must al- 
ways desire, to enjoy the esteem of upright 
men every where: and nothing in my appre- 
hension can be more unjust, if the opinion 
has the extent, which I supposed it possible. 

« The circumstances of the present day are, 
therefore, peculiar in this, that the proposi- 
tion to abolish the tenure during good beha- 
vior, is regarded asa genera) impeachment 
of the courts of the state, and it is this which, 
I understand, constitutes the present mctive 
of the Bar for giving this public testimony, 
as an answer to at least so much of this im- 
peachment, as involves the ability and in- 
tegrity of the Judges of the Supreme Court. 

« In their presence, it might not become me 
to advert to all the considerations which 
make this testimony their due; but I trust 
it will not be offensive to them to hear, and 
to hear it from one who is not an aspirant 
for professional honors or rewards, who has 
no favors to ask, and no resentments to fear, 
—that at no time have the judgments of this 
court been guided by either favor or resent- 
ment; that no tenure of office could have 
made their services more effectual for the 
attainment of the public weal, and that, in 
learning, integrity, and industry, the judges 
of the court have never been wanting to 
themselves, the profession or the country. 

“] am sure that this language speaks the 
general sentiment of the Bar of Philadel- 





phia, which at all times has numbered among 
its members, many who would not have been 
indifferent spectators of mal-administration, 
nor slow from any unworthy hope of favor, 
or more unworthy fear of resentment, to re- 
veal and to resist a deviation from the path 
of duty, on the part of any of the judges. 

“ Whatever, then, may be our speculative 
opinions upon the proposed change, in this 
we all agree, that the Judges of the Su- 
preme Court have been faithful to the con- 
stitution and the law, faithful to the state 
and to the union, faithful to the people and 
to the bar, and that this fidelity will imerit 
and secure to them under any tenure of office, 
the respect and support of the Bar of Phila- 
delphia. I propose to you — 

‘The Judges of the Supreme 
Pennsylvania.’ ” 

This toast was drunk standing, with re- 
peated expressions of the most cordial ap- 
probation. 

The Chief Justice rose amid universal and 
repeated plaudits, and expressed himself sub- 
stantially, as follows : 

«I am unable, sir, adequately to express the 
emotions excited in us by the occasion, or 
sufficiently to thank you for the obliging 
terms in which you have been pleased to no- 
tice us. Suffice it to say, we feel the kind- 
ness of our friends, sensibly — deeply. 

“ On the subject of judicial tenure and the 
probable fate of that peculiar system of ju- 
risprudence which it has been the pride of 
the Supreme Bench, under the present con- 
stitution, to rear, and which it was hoped, 
it would be its glory so mature, I, also, had 
meditated to speak ; but I have been divert- 
ed from doing so, by finding the cause of the 
judiciary in better hands, by long want of 
practice in popular speaking, and by repug- 
nance to appear in what might seem to be 
my proper cause. The problem is about to 
be solved by those who have a vastly deeper 
stake in it; and let that pass. It is a health- 
ful symptom, however, I may be allowed to 
say, to find those, without distinction of po- 
litical cast, who are best qualified by expe- 
rience and education to judge, still faithful 
to the principle of judicial independence, 
established by the men of the revolution, and 
still holding, paramount to every other politi- 
cal consideration, that the ministers of jus- 
tice be set apart from those temptations 
which warp the course of all who mingle in 


Court of 













































































a ak 


4 








the conflicts of party. That official inde- 
pendence is indispensable to an able and an 
upright discharge of judicial duty, is one of 
those concessions which experience has ex- 
torted from those who build on what human 
nature ought to be instead of what it is. But 
even the constitutional guaranty is not all- 
sufficient in itself. It may shield the magis- 
trate from an insensate outbreak of fury; 
but to be so assured of his position as to 
walk confidently, he must be assured of the 
support of those whose relation to him best 
enables them to estimate him. His duties 
are ardent, laborious, and responsible ; and 
an actor requires not the invigorating plaud- 
its of his audience, more than he requires to 
know that he is the depository of profession- 
al confidence. It is in this view of it, that 
the present testimonial is appreciated and 
proudly received. To myself itis as grate- 
ful as unexpected. No man is more sensi- 
ble of his own imperfection of manner. 
There are few present, to whom, in moments 
of impatience at the cross accidents which 
often impede the business of a court, I have 
not said a harsh thing; but certainly never 
an intentionally unkind one; and it cheers 
me to find these matters placed to the right 
account. How long the relation in which 
we have moved with mutual cordiality may 
endure, it is impossible to predict ; but what- 
ever the event, it will be our pride to say, 
we have been associated with gentlemen 
who ably and honorably sustain the well- 
earned reputation of their predecessors. Al- 
low me, sir, to propose— 

‘The Members of the Philadelphia Bar— 
Models of gentlemanly courtesy in their pro- 
fessional, and of hospitality in their social in- 
tercourse with the Bench.’ ” 

Mr Binney then said: “I rise to propose 
another toast. We have endeavored to do 
merited honor to the living. We would not 
if we could, we could not if we would, for- 
get the dead. 

“The Bench of the Supreme Court has 
been filled by a succession of able judges, 
to whom such of us as have been of their day 
have borne personal respect and regard, and 
whose judgments we all receive with rever- 
ence. Some of them distinguished by more 


than an ordinary portion of these feelings ; 
and there is one especially who will continue 
long to live in the affections of those who 
knew him, whom some of us wear in our 
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heart’s core, “ our heart of heart,” and who, 


without disparagement to any who have fill- 
ed the station, we may select as a noble re- 
presentative of the whole judicial order. 
We think of him with deep affection, we 
speak of him with habitual reverence, and 
we are proud to hold him up to the Union, 
as a fine model of a judge, a scholar, and a 
gentleman, the harmony of whose character 
leaves us at a loss to say for what virtue he 
was most conspicuous, as he was pre-emi- 
nently so for all. I propose— 

* The memory of Chief Justice Tilghman. ” 

This toast was drunk standing and in si- 
lence. 


Mr Binney then gave— 

‘The Supreme Court of the United States.’ 

Judge Baldwin returned thanks in a short 
and appropriate speech. 

‘ The memories of Marshall and Washing- 


ton. (Drunk standing and in silence.) 


Judge Hopkinson said that he had no right 
or claim to consider himself to be called upon 
to respond to the toast just drank with so 
much feeling, unless it might be found in the 
circumstance that he was for many years 
honored with the friendship of both of the 
eminent judges named, and was also the 
associate on the bench of one of them, un- 
til the time of his lamented death. Assur- 
edly there were no names connected with the 
judicial history of our country that deserve 
to be remembered with affection and respect 
at all times, but most especially on an occa- 
sion like this, more than those of Marshall 
and Washington. To the first the people of 
these United States owe a debt for services 
which will be incalculably dear to them as 
long as the present glorious and free consti- 
tution shall continue to be the charter of 
their liberties, the foundation of their pros- 
perity, the source and security of their indi- 
vidual happiness and national greatness. To 
him, principally, we owe the illustrations and 
expositions of the constitution, without which 
it would hardly deserve the name, or possess 
the attributes of an efficient government. It 
is but the form, or plan of government, and 
of necessity consists of the declaration of 
great, fundamental principles; of a general 
grant of powers with such limitations as were 
essential to a government intended to be at 
once free and efficient. The outline was to 
be filled up, always maintaining its primitive 
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objects and character; the manner of effect- 
ing its ends, of bringing its principles into 
practical use and operation, were tasks de- 
volved upon the judiciary, whose right and 
duty it was to construe the constitution. 
This important duty, requiring the highest fa- 
culties of the human mind, the purest integ- 
rity and patriotism, the utmost circumspection 
and sagacity, and a thorough knowledge of 
the true character and design of the consti- 
tution, could not have fallen into better hands 
than those of chief justice Marshall. How 
he performed this duty to his country and his 
conscience is known to you, to his country 
and the world. His judgments are now in- 
separably connected with the constitution it- 
self; they form a part of it, and they must, 
in all essentia] matters, live or perish togeth- 
er. As to Judge Washington, what can I 
say of him as the kindest of men, and the 
most upright of judges, that is not known to 
every member of this Bar, which was for 
thirty years the object of his affection and 
pride, and which in return, truly loved and 
honored him. Judicial integrity, judicial 
courage and independence, to be moved not 
a jot, by fear, favor or affection, he possess- 
ed ina degree never surpassed by mortal man. 
May the tribunals of the law have many such 
judges, and the people never cease to know 
the value of an honest, intelligent and inde- 
pendent judiciary. 

Several other toasts were given and speeches 
made, by Mr Buckingham; Mr Read; Mr 
Brown; Mr Dunlop and others. 


JUDICIAL TENURE IN PENNSYL- 


VANIA. 

By the new constitution which was ado»- 
ted by the late convention in this state, and 
which is to be submitted to the people, the ju- 
dicial tenure is fixed as follows: 

“The judges of the supreme court, of the 
several courts of common pleas, and of such 
other courts of record as are or shall be es- 
tablished by law, shall be nominated by the 
governor, and by and with the consent of 
the senate, appointed and commissioned by 
him. The judges of the supreme court shall 
hold their offices for the term of fifteen years, 
if they shall so long behave themselves well. 
The president judges of the several courts 
of common pleas, and of such other courts of 
record as are or shall be established by law, 





and all other judges required to be learned 
in the law, shall hold their offices for the 
term of ten years, if they shall so long be- 
have themselves well. The associate judges 
of the courts of common pleas shall hold 
their offices for the term of five years, if they 
shall so long behave themselves well. But 
for any reasonable cause, which shall not be 
sufficient ground for impeachment, the gov- 
ernor may remove any of them on the ad- 
dress of two-thirds of each branch of the 
legislature. 


CHIEF JUSTICE OF 
SHIRE. 
Mr Secretary Woodbury having declined 
the appointment of Chief Justice of New 
Hampshire, Governor Hill has nominated to 
the office, the Hon. Joel Parker of Keene, 
one of the justices of the court. Leonard 
Wilcox of Oxford, is nominated to the place 
of Mr Parker. The nomination of Mr Jus- 
tice Parker cannot but give universal satis- 
faction throughout the state. 


NEW HAMP- 


TO CORRESPONDENTS. 

We have on hand several interesting ar- 
ticles which shall appear as soon as may be 
without infringing upon the space, set apart 
in each number, for regular reports. An in- 
teresting opinion in an insurance case, drawn 
up by one of the most eminent insurance 
lawyers in the country, will appear in our next, 
as also an able opinion prepared by an insu- 
rance broker of Boston, of great skill and 
experience, upon a statement of salvage ex- 
penses, in the case of the ship Molo. 

We are under obligations to Albert W. 
Paine, Esq., of Bangor, Me., for several in- 
teresting cases recently decided by the Su- 
preme Judicial Court of Maine. We shall 
commence their publication in our next. 


NEW PUBLICATIONS, 

Reports of cases argued and determined 
in the Supreme Judicial Court of the State 
of Maine. By John Shepley. Vol. 1. Hal- 
lowell. 

Reports of cases argued and determined 
in the Superior Court of Judicature of New 
Hampshire. Vol. 7. Concord. 

View of the Land Laws of Pennsylvania, 
with notices of its early History and Legis- 
lation. By Thomas Sergeant, Esq., Phila- 
delphia. 
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